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PETTTIONER ' S IIEIITORAI{DII}I OF IAW IN OPPOSITION TO
RESPONDENT I S DISI.IISSAL I,IOTTON AT.ID IN FTJRTIIER suPPoRT oF
IrER VERTFTED PETrrroN, It{orroN FoR rNJrrNcrroN AND
DEFAULT JUDGITTENT, FOR SAI{STTONS AI{D OTITER RELTEF

THE FACTS

Due to t ine constraints and in the interest of avoiding

needless duplication, Petit ioner respectful ly refers the Court to

her accornpanying Aff idavit and her verif ied petit ion for a ful ler

statement of material facts beyond those hereinafter discugsed.

However, certain facts--wholly ornitted by Respondent--bearing on

Petit ionerrs default application should be borne in mind by the

Court .

It is undisputed and indisputable that prior to the May

3, L995 return date of the Verif ied Petit ion, Respondent fai led

to appear' answer or move rf at least f ive days before such t imer,

as CPLR S7804 (c)  expl ic i t ly  requires. As more particularly

discussed in  Pet i t ionerrs  May 11,  L995 Af f idav i t  in  suppor t  o f

D e f a u l t  J u d g m e n t ,  i n c o r p o r a t e d  h e r e i n  b y  r e f e r e n c e ,

notwithstanding that Respondent was in defaurt on May 3, Lggs,

the Attorney General, by Assistant ol iver Wil l iams, nonetheless,

and without the notice to Petit ioner which the Court 's published

rures reguires be given to an adverse party, appried for, and

obtained, a six week adjournment of this Art icle 7g proceeding to

J u n e  1 5 ,  L 9 9 5 .

' Such e:x parte adjournment was inrnediately theteafter

resc inded upon pet i t ionerrs  object ion,  by d i rect ion of  the

Adninistrative Judge of this Court, and the case hras restored to

the May 11,  1995 calendar .



Despite his wil ful and deliberate default,  rendering

Respondent without standing, Mr. wir l iams, again in vioration of

this courtrs pubrished rures and contrary to raw, inter aria,

CPLR S32L5(a) ,  sought  an adjournnent  over  Pet i t ionerrs  object ion,

necessitat ing petit ionerrs court appearance on May 11, 1995 to

oppose i t  (Exhib i t  'o ,  to  pet i t ionerrs  accompanying Af f idav i t ) .

such adjournment was, nonetheless, granted for an addit ional four

weeks,  to  June L2,  1995,  ar l  p leas of  ex igent  publ ic  in terest

notwithstanding.

PRELTUTNARY STATEIIIENT ].

The foregoing background is  demonstrat ive that

Respondent and its counsel, the Attorney General of the state of

New York, feel themselves free to operate as if they are nabove

the rawrr, f louting at every turn the basic rures of law and

procedure intended to govern arr r i t igants, be they the

government or private persons.

As hras the case with his Affirmation in opposition to

Appllcation for a Prerirninary rnjunction, Assistant AttorneyI

General oliver !{i1liamst Affirrnation in Support of Respondentrs

Motion to Disrniss violates the rules governing motion practice

I'n this eourt, as embodied ln the Uniform Rules for the New york

state Tr ia l  courts.  22 NYCFR S2o2.B expl ic i t ly  d i rects that
trAffidavits shall be for a statement of the relevant facts, and

briefs sharr be for a statement of the rerevant law.,

T h e  a f o r e s a i d  u n i f o r n  R u l e  p r o v i s i o n  r e f r e c t s

decisional raw, going back years and yearE. see, croni-n v.



4 6 5 ,  C . I . O . ,  L L 7  N . Y . S . 2 d  7 O 2

jurist of this Court threw out

defendant ( in the days before

International Union of Electr ical Radio & Machine Workers, Local

(N.Y.  Co.  L952) ,  where a respected

the affidavit of the attorney for

attorneys were perrnitted by CPLR

52106 to nake aff ir:urations), who had made a motion

an action brought for injunctive rel ief. fn

injunction, the court made the forrowing pertinent

r r  f  nso f  a r  as  the  mo t ion  to  d i s rn i ss  i s
concerned, i t  involves purely guestions of
raw and aff idavits cannot ug uti t ized upon
such a motion. Moreover, the rraff j_davitrr of
the attorney for defendant is nothing more
than  l ega I  a rgumen t ,  w i th  c i t a t i on  o f
authorit ies and quotations therefrom and, i ; ;
in reali ty, a law brief. The courts have
heretofore expressed specif ic disapproval of
th is  pract ice of  subrn i t t ing ' , l t t iaav i t -
briefs, a fact of which counlel should be
appr ised i f  not  aware thereof .  These
aff idavits are not to be enumerated on this
motion to disniss; they are rejected and the
crerk is  d i rected to  phys icarry  delete these
a f f i d a v i t s . . . . r  a t  7 0 3 .

No brief has been provided by AssLstant Attorney

Generar ol iver wil l iams, representing Respondent, who, instead,

i nc rudes  h i s  rega l  c i t a t i ons  and  a rgumen t  i n  h i s  two

Af f i rmat ions

F u r t h e r m o r e ,  l t  i s  b a s i c  t h a t  a f f i d a v i t s  a n d

aff irrnations which set forth rrfactsrr shall  be made by aff iants

and aff irrnants who have personal knowredge thereof, or, at reast,

set forth the basis of information and belief, where such

knowledge is absent. Both Mr. Wil l iamsr Aff irmations faII short

in these two crit ical respects. rn neither does he state or

show that he has personal knowledge or set forth the source

to disrniss in

granting the

statement:

-t



thereof, i f  any, or of his information and berief.

rt  is long-sett led law that ,An aff irmation by an

attorney without personal knowledge is without probatlve value

and must be disregarded., soyber v. Gruber , L32 Misc . 2d 343

( N . Y . c o .  L 9 8 6 ) ,  c i t i n g  K o u m p  v .  s m i t h ,  2 5  N . y . 2 d  2 g 7 ,  3 o o

N . Y . S . 2 d  8 5 8 .

Almost a century a9o, in Fox v. peacock, 97 App. Div.

5 0 0 ,  9 0  N . Y . S .  L 3 7  ( L 9 0 4 ) ,  t h e  C o u r t  s t a t e d :

rft  has too long been the rule to need
citat ion of authority, that such averments in
an aff idavit have no probative force. The
court has a r ight to know whether the aff iant
has any reason to believe that which he
a l l eges  i n  an  a f f i dav i t . r t

consequently, Mr. wil l iaursr two aforesaid Aff irmations

(opposlng the injunction motion and in support of his disnissal

notion) are violative of fundamental rules and completely non-

probative. Such aff irrnations, unaccornpanied by any aff idavit of

the party Lnvolved' here the Respondent, to the lirnited extent

they present factual arlegations, raise no factual issue.

Sl -nce Pet i t ionerrs  factual  a l legat ions are,  therefore,

uncontradicted by any probative evidence, they cannot serire to

defeat her entit lement to the injunctive rel ief requested or to

surnmary judgrment in her favor on her verified petition.

--".l



POTNT T

l{here a motion necessitates study of a pleading, as a

dismissar motion obviously does, i t  has long been the raw and the

rules of thls court that same must be made part of the motion or

i t  w i l l  be denied.

Park  P roper t y  Owners ,  f nc .  ,  235  N .y .S .2d  307  (Lg62) .

Respondentrs disnissal motion does not include a copy

of the Petit ion sought to be dismissed, without which an

overburdened court cannot make an intelligent evaluation of its

legal  suf f ic iency.

Likewise, Respondentrd fai lure to f l le the necessary

records requested at tTwENTy-FrRSTrr of the petit ion:

tt including the original conplaints f i led by
Petit ioner, together with the exhibits and
e v i d e n t i a r y  p r o o f  s u p p l i e d  i n  s u p p o r t
thereofr so that the court may further v-e-rity
the substantiar and docunented nature of her
cornpla ints t t ,

s in i lar ly  ca l ls  for  deniar  o f  the mot ion.  cpLR s2214(c)  regui res

the movant to ensure that the court has al l  necessary papers for

proper consideration of the motion. petit ioner has given

Respondent addit ional notice of such requirement both oral ly and

in writ ing.

A .



B .

As noted hereinabove, in making a pre-anslrer motion to

d i sm iss ,  pu rsuan t  t o  cpLR s7804( f )  and  s32L1- (a ) (7 )  l l f o r  f a i l u re

to state a cause of actionrf, the Attorney Generar has not

provided a brief to support Respondentrs dismissal motion, as

called for under the uniform Triar court Rules (22 NycRR

S202.8(c)) .  Nor  has he prov ided any legal  c i ta t ions showing the

standard to be applied by the court on such motion or that he has

met  i t ,  wh ich  the  app l i cab le  l aw  he re ina f te r  d i scussed

establishes, overwhelningly, that he has not.

ft is elernentary that a disrnissal rnotion made under the

aforesaid statutory provisions is one addressed solely to the

legal suff iciency of the preading. For such purposer ds this

staters highest raw off icer is chargeable with knowing, the

allegations of the pleading and al l  reasonable inferences f lowing

therefrom are presumed truc. underpinning & Foundation

cons t ruc tors -  rnc .  v .  chase Manhat tan  Bank,  N.A.  ,  46  N.y .2d  4sg ,

4 1 4  N . Y . S . 2 d  2 9 8  ( L 9 7 9 )  i  B u r k e  v .  s u q a r m a n ,  3 5  N . y . 2 d  3 9 ,  3 5 8

N . Y . S . 2 d  7 L 5  ( L 9 7 4 )  i  D e  p a o l i  v .  B o a r d  o f  E d u c a t i o n ,  9 2  A . D . 2 d

894 '  459  N .Y .s .2d  883  (2d  Dep t .  r -983 ) - - i nvo rv ing  an  A r t i c l e  78

proceeding and a dismissar motion made under cpLR s7804 (f) .  rt

is also elernentary that on such a motion rrthe al legations rnust be

liberal ly construed and considered in their nost favorable l ight

in support of the petit ionn,

Adn in i s t ra t i on ,  338  N .y . s .2d  2o i -  (1s t  Dep t .  i , g72 ) - -a l so  i nvo l v ing

an Art icle 78 proceeding and a dismissal motion rnade under cpLR



I

s7804  ( f )  - - c i t i ng  McDona ld  v .  co lden ,  t 8 t -  M isc .  4o7 ,  9 l_  N .y . s .2d

3 2 3 ,  a f f d .  2 6 7  A p p .  D i v .  8 g t  ,  4 6  N . y . s . 2 d  4 6 7  ,  a f f d  .  2 g 4  N . y .

L72 ,  6L  N .E .2d  432 .  see ,  a I so ,  underp inn ing  v .  chase ,  sup ra , ,

c i t i ng  Wes th i l l  Expo r t s  v .  pope ,  L2  N .y .  Zd  AgL ,  496 .

Notwithstanding the foregoing rudimentary and long-

sett led standard, which should have indicated to Respondentrs

counsel the utter baselessness of a dismissal motion under cpLR

S32LL(a) (7) '  which is in the nature of a common 1aw dernurrer, Dtr.

wilr iams, rather than assuming the truth of the Verif ied

Petit ionts al legations, as such motion commands, instead, argnres

against thern. He, thereby, implicit ly concedes the legar

suf f ic iency of  pet i t ionerrs  p leaded factuar  a l regat ions.

Another basic rule of law that our staters highest law

officer Ls expected to know is that if he wants to attack the

truth of the pleaded factual al legations, the appropriate motion

is  not  to  d ismiss r for  fa i lure to  s tate a cause of  act ionr ,

pursuant to the aforecited statutory provisions, but for sunmary

judgrment of disrnissal.

such rnotion, however, is not properly nade prior to

jo inder  of  issue.  rn  the context  o f  an Ar t ic re 78 proceeding,

our staters highest court has held that the express direction of

CPLR 57804 ( f )  ca l ls  for  deferr ing re l ie f  r ron the mer i tsn unt i l

after the f i l lng of an answer. council  of Teachers v. BocES, 53

N.Y.2d 100 (L984)  and numerous cases c i ted there in.

rn fact, Respondentrs counser has not moved for

sunmary judgrnent rerief which is avairabre on a pre-Answer



disrn j -ssal  not ion under  CPLR S321-L(c) ,  which he could have easi ly

regues ted  as  pa r t  o f  h i s  d i sm issa l  mo t ion  under  cpLR

s32l -L(a)  (7) .  By the expr ic i t  language of  that  prov isLon,  such

motion can not be granted, sua sponte, by the court, without i ts

f irst giving rradequate notice to the part iesr so as not to

v io la te the i r  due process r ights .  Guggenheimer v .  Ginzburg,  43

N . Y . 2 d  2 6 8 ,  4 0 1  N . y . S . 2 d  L g 2  ( L 9 7 7 1 7  S e e ,  a l s o ,  G i f t s  q f  O r i e n t .

rnc .  v .  L inden  coun t r y  c lub ,  89  App .D iv .2d  508  ( t s t  Dep t .  t 9g2 ) .

I{oreover, apart from the afore-cited decisional law

nraking pre-answer summary judgrnent relief unavailable in an

Art ic le  78 proceeding,  counci l  o f  Teachers v .  BocES, supra,  the

Attorney General has fai led to meet the applicable standard for

sunmary judgment ton the merits, by i ts fairure to present

probative evLdence and regaL authority to support same.

As i l lust rat ive,  MF.  wi l l iamsr  d isrn issal  mot ion does

not allege or come forth with probative evidence that ny

cornpraints were, in fact, determined by Respondent to be on their

face without merit,  as he would have the court infer. rndeed,

the nost cursory review of ny cornplaints--even without the

evidentiary proof they annexed and proffered--shows that such

conplaints presented Respondent with meticulously specif ic,

legarry-cognizabre arregat ions of  jud ic ia l  misconduct .  As

discussed more ful ly at l t f1G-17 of petit ionerrs accompanying

aff idavit,  Mr. Wil l ians has conceded that where such al legations

of  jud ic ia l  misconduct  are presented,  Ar t ic le  Vr ,  sect ion 22a of

the Constitut ion and Judiciary Law, S44.1 inpose upon Respondent



any

h is

mandatory duty of investigation.

Most egregiousry, Mr. wirr iarns has faired to provide

legar authority, ret alone legisl-ative history, to support

bald c la im in his Aff i rnat ion (at  n11) that  the rure
provision being challenged is trconsistentrr with the applicable

constitut ional and statutory provisions. Exarninat, ion of 22 NycRR

S7o0o.3 shows i t  to  be fac ia l ly  I inconsis tent r  and patent ly

irreconcilable with Art icle Vf, section 22a of the Constitut ion

and Judiciary Law 544.1. To argue otherwise is specious, in bad

faith, and sanctionable

9



PURSUANT TO CPLR qq78o4(e ) .  409 (b ) .  3 i1 t_ (c )

POTNT TT

As demonstrated at f l$21,-32 of Petit ionerrs accompanying

Aff idavit,  and as shown herein by the legisrative history and

legal authorities cited, petitioner is entitred to sumnary

judgrment in her favor.

Respondentrs self-promulgated Rule 22 NycRR s?oo3, As
written - And As appried, rs unconstituti6nar And
statutorily unauthorized rn That such Rule converts
Respondent I s Mandated Duty To rnvestigate complaints
Into A Discretionary Option

Although the present Article 2-A of the Judiciary Iaw

s44.1 (Exhib i t  r t l t r )  l ras enacted in  rg7g,  a f ter  passage of  the

L977 const i tu t ional  arnendrnent  which created the present

commission on Judicial conduct, research shows it  to be the

start ing point for exanining Respondentrs nandatory duty to

investigate compraints of judicial misconduct. rndeed, the

word ing  o f  S41 .1 :

r rupo l  
. rece ip t  o f  a  comp la in t  (a )  t he

commission sha.Lt conduct an investigation of
the .comp la in t ;  o r .  (b )  t he  commis l i on  may
disniss the cornpraint i f  i t  deterrnines th-at
the cornpla int  on i ts  face lacks mer i t . . .  r l
(enphasis  added)

preceded the Lg77 constitut ional Amendment (Exhibtt m2r) and

repricates, verbatim, the pert inent wording of s43 of the

or ig ina l  Ar t ic le  2-A (Exhib i t  ,3 t ) ,  which,  in  L974,  created the
rrTemporary state cornmission on Judiciar conductr.

rndeed,  in  L976,  when Ar t ic le  2-A was amended (Exhib i t

t t4tt),  fol lowing the L975 constitut ional Amendment making the

1 0



r rTemporary s tate cornmiss ionr  permanent  (Exhib i t  , ,5 , , ) ,  the

Legislature retained the above-guoted wording of S43__even while

making addit ions and deletions to the balance of that section

( E x h i b i t  u 4 " ) .

Although the L976 ernendatLon of Articte 2-A (Exhibtt
t t4fr) left intact the prefatory wording of S43 from the Lg74

vers ion (Exhib i t  t r3 t t )  3

rrThe commission sharr receive a complaint
aga - i l 5 ! . 1ny  j udge  w i rh  respec t  r ;  h i s
quar t r tcat l_ons,  conduct ,  f i tness to  per form,
or  the per formance of  h is  of f ic ia l  dut ies"
(enphasis added)

with subdivisions (a) and (b) then elucidating the conmissionrs

investigative duty forrowing receipt of a compraint, the 1925

constitut ional Amendment (Exhibit rr5rr ) worded the connission I s

dut ies as fo l lows:

rrThe_ commission sharr receive and investigate
compraints of the public with respe-t-To-Ehe
q u a l i f i c a t i o n s ,  c o n d u c t r  o r  i i t n e s s  t o
perform or the performance of the off icial
dut ies 9I  any.  judge or  just ice of  any cour t
within the unif ied court systern and iuy, on
i ts  own mot ion,  in i t ia te invest iqat ions ' iu i t t
respect  to  the qual i f icat ions,  conductr  or
f i tness to perform or the performance of the
o f f i c i a l  d u t i e s  o f  a n f  s u c h  j u d g e  o r
j ustice . ,  (Art icle VI , Section 22k,- "^itr.= i=
added)

rn L977, the constitut ional Amendment creating the

commissLon as i t  exists today artered the above-quoted wording--

which is now the preface to Art icre vr, section 22a (Exhibit
I r 2 r r )  !

a

1 1
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.  .  . .The  commiss ion . . . sha l l  r ece i ve ,  i n i t i a te ,
tnr"."tigut" und h.ut qonpruinffi.t
to the conduct, quali f icati .ons, f i tness- to
perform or perforrnance of off icial duties of
any jqdge or justice of the unif ied court
systemr. .  .  i l  (enphasis  added)  .

Such word ing of  Ar t ic le  VI ,  S22(a)  of  the Const i tu t ion

(Exhibit rLn) hras then replicated, essential ly verbatLme 6s the

prefatory opening of  s44.1,  when,  in  Lg7B,  the Legisrature

amended Article 2-A. This prefatory opening was then followed up

by subdiv is ions (a)  and (b) ,  represent ing the r lawr as to  the

Conmissionr s investigative duty.

consequentry ,  the ,sharr . .  .  invest igatet r  phrase of

Art icle VI, Section 22a of the Constitut ion must be interpreted

in the context of subdivisions (a) and (b), which preceded it  and

which the Legislature retained through three versions of Art icle

2-A (Exhib i ts  r r l r r ,  r r3r r ,  and ,4r )  in  the four  years wi th in  which

the two constitutional Amendments creating the Commission erere

passed (Exhibits tt2tt and tt5rr) .

The treatises accord rrshallrr a presumptively mandatory

neaning, ln contrast to nmayrr, a term connoting rrdiscretionr 
, g2

c.J .s-  Statutes 5380.  A par t icu lar ly  re levant  d iscuss ion of  the

subject  is  conta ined in  Dr

R . ,  5 2 4  N . Y . S .  2 d  6 l _ G  ( F a r n .  C t .  L 9 8 8 ) :

rrThe terms I sha1I I and tmay I have opposite
neanings; the former mandatory, the iatter
discretionary. When different terrns are used
in various parts of a statute or ru1e, i t  is
reasonable to  assume that  a  d is t inct ion

L

the words
wording of
the rnanner

The
r r i n

Art icle VI, Section 22a continues with
provj-ded by law. . .  r l

L 2



between thern is intended. McKinnevrs consor.
L a w s  o f _  N . y . .  B o g k  L ,  S t a t u t e s ,  S e c .  Z j O ,  a t
4 0 3 ;  A l b a n o  v .  K i r b y ,  s u p r a ,  3 6 9  N . y . S . 2 d  a t
5 3 0 ,  3 3 0  N . E .  2 d  a t  6 L g ,  c i t i n g  W a d d e l l  v .
E l m s n d o r f ,  1 0  N . y .  ! 7 O ,  L 7 7 .

ft has been the long recognized rule of
construction in the courts of this state that
words be construed in accordance with their
usual, common anq ordinary rneaning. (See,
McK inney rs  Conso l .  Laws  b f  N .y .  

-  
Book -1 ,

Statutesr ,  Sec.  23_2;  Rieger t  Apar tments Corp.
t. nrur. iro "ourd of th" torff ir ,
7 8  A . D .  2 d  5 9 5 ,  4 3 2  N . y . S . 2 d  a O ,  a f f ' a  S Z
N . y .  2 d  2 0 6 ,  4 5 5  N . y . s . 2 d  5 5 8 ,  4 4 L  N . E . 2 d
Io76  (2nd  Dep t .  1982) .  The  p la in  and
ordinary meaning of the word r shar-r I  denotes
c o m m a n d ,  w h e r e a s  t m a y r  d e n o t e s
permiss iveness.

Generally, i t  is presurned that the use of the
word rshal l r  when used in  a s tatute is
mandatory, while the word rmayr when used in
a statute is pernissive only and operates to
confer discretion, especial ly where the wordrshal l r  appears in  c lose juxtaposi t ion in
other parts of the same statute. Metro
Burak.  fnc.  v .  Rosenthal  & Rosenthal  i l? . ,
5 t  A . D . 2 d  L 0 0 3 ,  3 8 0  N . y . S . 2 d  7 5 9  l Z n a  O e p t .
1 9 7 6 ) ,  8 2  C . J . S .  S t a t u t e s ,  S e c  3 g O .  f n e
deliberate use of the word rrnay I shows a
sett led legislat ive intent not to impose a
Posit ive dutY. r l

Such discussion reinforces the meaning to be accorded

rrsharlrr and rrmayrr r is they respectively appeaf in Judiciary r.aw

s44 .L (a )  and  (b ) ,  where  such  words  a re  i n  c rose  p rox im i t y ,  and

juxtaposed with one another.

Moreover, only by a mandatory interpretation of the
rsha l l x  o f  Jud i c ia ry  Law S44 .1 (a )  does  Jud ic ia ry  Law S44 . j_ (b )

make any sense.  pra in ly ,  Judic iary  Law s44.L(b)  wourd be

superfruous hrere Judiciary Law saa. t- (a) to be read as anything

other than mandating that Respondent investigate complaints of

1 3



jud ic ia l  misconduct  f i led wi th  i t .

This logical interpretation of Judiciary

further supported by the decision of our statefs

L a w  S 4 4 . 1 ( a )

highest court
t s

1n

1

N.Y .s .2d  34o  (1990) .  rn  tha t  case ,  t he  New yo rk  cou r t  o f

Appeals, referring to the present Judiciary Law (Exhibit , ,1,,),

goes on to state:

r r T h e  J u d i c i a r y  L a w  i u r p l e m e n t s  t h e
const i tu t ional  author izat ion Lnd estabr ishes
t h e  c o m m i s s  i o n ,  g r a n t i n g  i t  b r o a d
investigatory and eniorcement powers (see
Judic iary .  Law,  S S4l_ ,  42. ,  44)  .  Speci f  ic . i ly ,
the comrnission must investigatL forlowing
recei_pt of .a cornplaint, unress that conplaint
is deterrnined to be faciarly inadlguate
(Jud ic ia ry  Law,  S44 ,  subd .1 )  .  . - .  "  a t  i aA -Z
(emphasis added)

A year  for rowing the aforesaid cour t  o f  Appeals l

dec is ion in  Nicholson,  supra,  the Cornniss ionrs admin is t rator ,

Gerald stern, testi f ied at public hearings before the cornbined

Judiciary Cornmittees of the New York Senate and Assenbly as to

the effort that went into the pronurgation of Art icle 2-A and

the excellence of that legislat ion:

IDecember ] -8 ,  L98L Transcr ip t ,  pp.  6-g l

rft  was just about four years ago when we met
in  Albany,  .a lmost  on ;  da i ly-  bas is  r  dS I
recall ,  during the rnonths of December and
March and Apri l  of L97g; that is, Decernber of
L 9 7 7  r  d S  p a r t  o f  a  t a s k  f o r c e  o f
representatives of the judiciary and the
Commission, rneeting with your respective
comrnittees to discuss new Iegislation to
implement the recently adopted Constitut ional
Amendment.

We spent .a great deal of t ine together and
came up with legislat ion which is now Article

Nichofson v.  state commission on Judic ia l  conduct,  431

L 4



2-A and, based upon the nearly three and a
half years of experience the conrnission has
had wi th  th is  reg is la t ion,  the commiss ion has
asked me to. appear today and take a very
strong posit ion 

- 
in tel l i ig you that this--

the legislat ion has worke-d Lxtremely well.
rt  was the product of a few hectic ruonths of
consideration and consideration of a wide
range of views concerning judgesr r ights and
the powers of the Commission. IE is an
excel lent  p iece of  leg is la t ion.  I t  has
worked werl, and we reconmend that no chanqes
be made on balance in  the leg is la t ion.

I want to emphasize today thatr oD a
comparat ive basis ,  Ieg is la t ion - -  Ar t ic le  2_A
of the Judiciary Law is the very best in
the country. I  am famil iar with procedures
and laws in  the Uni ted States.  50 s tates
have commiss ions.  I  am on boards,  nat ional
boards, committees, have met often with ny
colleagues in other states, and I can tel l
you that this is the very best legislat ion in

,  t h e  c o u n t r y  g o v e r n i n g  p r o c e d u r e s  f o r
commiss ions on jud ic ia l  conduct . r l

Just as the Lg78 emendation of Art lcle 2-A (Exhibit

r r l f r )  repr icated the word ing of  Ar t ic re vr ,  sect ion z2a of  the

constitut ion (Exhibit ,r2rr) ,  so too the provision contained in

Article VI, Section 22c requir ing that the rules and procedurec

to be adopted by the Commission rrnot tbel inconsistent with 16sr2

(Exhibit t tztt l  was incorporated into the Lg78 version of Art lcle

2-A.  Thus,  whereas the 1974 and 1976 vers ions of  Ar t ic re 2-A,

which, in identical wording, gtave the Commission power to makes

rules and procedures rrnecessary to carry out the provisions and

purposes of  th is  ar t ic rer  (Exhib i ts  r3r r  and t ,4r r ) ,  the L97g

version of Art icle 2-A added the proviso of Art icle VI, Section

22c of the constitut ion, to wit,  that such rures and procedures

See,  footnote L here inabove.
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be rrnot inconsistent with lawil (Exhibit ,r21 , which reinforced

Article Vr, section 22a | l in a manner provided by la1rr (Exhibit
t t2 t r ) .  Thus,  S42.5 of  the present  Judlc iary  Law (Exhib i t  r1n)

pernits the Comrnission:

rrTo adopt, promulgate, amend and rescind
r u I e s .  

- a n d  
p r o c L d u r e s  n o t  o t h e r w i s e

inconsistelt with law, neces=a-ry to carry out
the prov is ions and purposes of  Ln is  ar t i -c le . "
(enphasis added)

N e v e r t h e l e s s ,  w h e n  t h e  C o m n i s s i o n ,

pronulgated 22 NycRR sTooo et seq., i ts rule numbered

plainly rr inconsistent with lawt and not . in a manner

larrrrr, since it  made Respondent I s investigation of

meritorious judicial misconduct complaint optionar,

Judiciary Law irnposed upon Respondent a mandatorv

per t inent  par t ,  sa id 22 NYCRR SZ0OO.3 reads:

the rea f te r ,

S 7 0 0 0 . 3  w a s

provided by

a fac ia l ly -

whereas the

duty. fn

!

(b) upol receipt of a compraint, or after an init iar
rev iew and inqu i ryJ ,  the  conp la in t  may be
dismissed b.y the commission or, when authorFed by
t h e  c o m m i s s i o n ,  a n  i n v e s t i g a t i o n  m a v  b a
undertaken. r (ernphases added)

such rure,  wi th i ts discret ionary ,mayr,  is  c lear ly

unconstitutional and statutorl ly unauthorlzed. As set forth at

paragraphs I 'SEVENTEENTHTT and xEIGHTEENTHTT of the Verif  ied

Pet i t ion,  22 NYCRR S70OO.3 has conver ted Respondentrs  mandatory

duty I r rshal ln i  to  invest igate compla ints  of  jud ic ia l  misconduct

to a discretionary function I rrmay" ] ,  without even providing the

defined standard against which performance can be measured

22 NYCRR
and rev i€w, t ,  as weI I
S e e ,  S 7 O O O . 1 ( i )  a n d

S7OOO.3  de f i nes  the
as r r fnvest igat iont l

( i  )  .
_ phrase rlnit lal ingutry
in a def in i t ions sec€ion.
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[Judic iary  Law S44. ] . (b)1,  d ispensing wi th  the requi rement  that

Respondent deterrnine that a cornplaint summarily disnissed be

first determined to be ,on its face without merit. ,

The unconstitutionaLIy and statutorily violative result
of S7ooo.3 is dernonstrated by Respondentrs summary dismissals of

Pet i t ionerrs  cornpra ints  of  jud ic ia l  misconduct ,  wi thout  a

determination that her cornplaints so-dismissed were on their

face rrwithout meritrr and where objective examination shows the

eomplaints to be faciarly meritorious, the al legations of

judicial misconduct detai led and werl documented.

L7



POrNT rrr

PETTTTOIIER IIAS ESTABLTSHED HER
INJI'NETIVE RELTEF STAYING RESPONDENT
COUPIAINTS WTTHO(IT A DETERI{INATION
FACTALLY WITHOTIT II{ERIT

ENTTTLEUENT TO
EROII DISIIfiSSTNG
THAT THEY ARE

As discussed at  1 l t33-41 of  pet i t ionerIs accompanying

Affidavit and further shown herein by citation to legal authority

and legislative history, Petit ioner has fully met 'the three-
pronged testrr for injunctive relief, referred to by Mr. wil l ians

in his May 22, 1995 Aff i rmat ion in opposi t ion,  wi th ampre

citations to legal authority.

A. As To The First prong: The Merits:

I{r . wit r ians r Af f irmation in opposition to the

in junc t ion  prov ides  no  lega l  au thor i ty  to  suppor t  the

const i tut ional i ty of  22 NYCRR S7ooo.3--and does not even ment ion

22 NycRR s7000.3, except to acknowredge (at ?,2l that its

constitutionarity, as written and applied, is being charrenged by

Pet i t ioner.

rndeed, even in his Aff i r rnat ion in support  of

Respondentfs 'd isnissal  
mot ion,  which Mr.  I { i r r ians c la imed he

needed time to research4, he again fairs to provide any legal

author i ty to support  the const i tut ionar i ty of  22 NycRR s7ooo.3.

As discussed at point rr hereinabove, on its face, the

whol ly discret ionary 22 NYCRR S7OOO.3 is patent ly ' r inconsistent

with lawrr in that Article VI, Section 22a of the Constitution and

Judiciary Law s44.L mandate' in.restigation by Respondent of

4
Af f idav i t ,

S e e ,  E x h i b i t
p .  6 .

r rOr r  t o  pe t i t i one r  I  s  accompany ing

1 8
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facial ly-meritorious complaints of judiciat misconduct.

Addit ionally, Mr. Wil l iarns nowhere al leges or offers

ev ident iary  proof  that ,  as appr ied,  22 NycRR s7ooo.3 is

constitutional. such alregation, noreover, would require an
affidavit from a party with first-hand knowledge of the facts--

which Mr. wirr iarns does not have and does not claim to have.

B. A" To The Se"ond prongs frrepar.bl" fni,'lT:

By Respondentrs  own stat is t icsS,  and as arreged at

paragraph rrTHrRTyrf of the verif ied petit ion, in L993, Respondent

summari ly disrnissed L275 of the L457 complaints i t  received--

representing 87.58. That arnounts to summary disrnissals of more

than 1-00 conpraints of judiciar rnisconduct per month.

Mr. wirr iams, whor €rS hereinabove set forth, has no

personal knowledge of any facts herein, does not even clain that

the aforementioned L275 summary disrnissals were preceded by the

constitut ionally and statutori ly-required rrdeterminationr by

Respondent that a1l such dismissed complaints were on their face

without merit.

As documentari ly established, inter al ia, by the four

complaints of judicial misconduct f ired with Respondent by

Petit ioner in L994' annexed to the Verif ied petit ion as Exhibits

f fcr f  r  r rHrr ,  r r r r r ,  and r rJr r  and by Respondentrs  December 13,  Lgg4 and

January 24, 1995 letter disrnissals of those complaints (Exhlbits

xL-5rr  and r rL-6rr ) ,  Pet i t ionerrs  fac ia l ly  mer i tor ious,  deta i led and

EJ  S e e ,
Aff idav i t .

Exh ib i t  r re r r  t o  pe t i t i one r  I  s  accompany ing

l
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documented complaints were surnrnarily disruissed by Respondent with

no reason whatever stated as to the basis therefor.

The resur t  o f  Respondentrs  fa i rure to  neet  l ts

constltut ional and statutory investigatory nandate is to inf l ict

upon the pubric the gross inJury of judges who are bl_ased,

abusive, dishonest, incornpetent-- just to name a few descript ions

of their unfitness. The effect is to destroy the ri .ves of

l i t igants and lawyers, who have the misfortune to have cases

before these judges and to create havoc in the justice system as

judicial vict ins, seeking redress, init iate further l i t igation,

including undertaking otherwise needless appeals generated from

the abuses of  judges at  the t r ia l  leve l .

This overroads our justice system, creating backrogs

and requir ing more judges--the expense of which the pubric is

reguired to bear

A t l  t h l s  b r l ngs  the  j ud i c la ry  i n to  sco rn  and

disrepute. As cornmented upon by then Governor Malcolm wilson,

when he signed into law Judiciary Art icle 2-A creating the

Temporary state commission, "Ip]ubric confidence in the judiciary

reguires a responsive procedure. . .  r (Governor I s Memorandun) .

As shown by Respondentrs own statistics and documented

by Respondentrs  handl ing of  pet i t ionerrs  compla ints ,  22 NycRR

s7o0o.3 is  not  a  , responsive procedurer .  Nor  does i t  protect  the

publicr ds the constitut ion and statute intended.

2 0
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c- A" To Th" Third p.org: B.r.r"irg of E,roiti"=,

- As set forth at r4o of petit ionerrs accompanying

Affidavit, Respondent has neither alleged nor shostr that there

would be any injury to either Respondent or the public interest

by the injunction.

Respondent could st i l l  sumrnari ly dismiss complaints--

provided it first determined that such complaints were on their

face without merit,  which is what Judiciary Law s44.L expressry

requires.

rnasmuch as Mr.  wirr ians contends 22 NycRR s7ooo.3 is
iconsistenttr with Article Vr, section 22a of the constitution and

Judic iary Law s44.1,  there can be no prejudice in enjoining

Respondent from doing what Mr. wirriams claims it is not doing,

namely, disnrissing faciarry-rneritorious conplaints.

i
I
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POrNT IV

PETTTTOITER rs ENTTTT.ED TO SAI{CIrONS,
EXPENSES PURSUAIfT TO 22 NYCRR S13o-1.1 et
RELIEF TTNDER JUDICIARY LAW A487(1)

cosTs, AND
seq. AI{D TO

From the foregoing, and the factual presentation set

forth in petit ionerrs accompanying Aff idavit,  Lt nay be seen that

arr  o f  the cr i ter ia  for  assessment  of  sanct ions,  costs ,  and

expenses upon Respondent and the Attorney-General under SL3o-1.1

(c)  are fu I1y met :

such provision deflnes conduct as nfr ivorousrf i f :

( i)  i t  is conpletely without rnerit  in law or fact

and cannot be supported by a reasonable argument for an

extension, modif ication or reversal of exist ing raw; or

( i i )  i t  is  under taken pr imar i ly  to  delay or

prolong the resorution of the r i t igation, or to harass or

maliciously injure another.

Such is the case at bar where Respondent has needlessly

burdened me and the Court with a wholly merit less dismissal

motion, similarty fr ivorous papers in opposit ion to my injunction

appl icat ion,  and engaged in  oppress ive and denonstrably

uneth icar  tact ics s ince the incept ion of  th is  l i t igat ion.

Iqo reove r ,  t he  fa rse ,  f raudu len t ,  and  dece l t f u l

statements made in regal documents f ired with the court by Mr.

wil l iams, in colrusion with the Respondent to delay this

proceeding and injure me and the public interest, make invocation

of  Judic iary  Law S487 (1)  h igh ly  appropr ia te,

l
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coNcl,usroN

NESPOTTDENTIS DTSUTSSAL I{OTTON SHOI'LD BE DTSUTSSED FOR
IACK OF JTIRISDISTION OR DENTED AND PETTTTONER GRANTED
SUUIIARY JUDGUENT TN HER FAVOR FOR TIIE RELIEF SOUGET IN
THE PETTTTON' As WELL As AN INJUNCITON AND sNlcrroNs.

Dated: I{hite plains, New york
June  8 ,  L995

Respectful ly Subrnitted,

Doris L. Sassower
Petit ioner pro Se
283 Soundview Avenue
Whi te Pla ins,  New york 10606
( 9 1 4 )  9 9 7 - 1 6 7 7

On the Brief

Doris L. Sassower
Elena Ruth Sassor{rer, paralegal Assistant
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as

1978 REGULAR SESSION ch. 156
rn iss ion shal l  eonst i tutc l  quotunr of  the pnnpl  and the eonett r renee of

trvo menrbers of the panel shall be neeessary for any aetion taken.

7, Thc conrnrission shnll apPoint and at Dleasure mav renrove tn

at lnr in ist rutor  *-ho shal l  be a nrenrher of  the bar r rho is  not  a iudge or

ret i red . iur lge.  The a( lnr in ist rator  of  the eonrnr iss ion nrar-  appoint  srreh

deprr t ies.  tss istants,  eounsel ,  invest igntors nnr l  other of f ieers lnd em-

lrloyces ns hc rrrrry rlecrrr necessarl', prcscritre theit' Iros'ers nnrl duties,

f ix  their  cornTronsat ion anr l  provi , le for  re inrburscntent  of  their  exnenses

rvithin thc nnrounts atrpropriated thcrefor'.

S 42. Functious; powers and duties

The eomtnission shal l  htve t l te fo l lowing f i t t ret ions.  porrers nnr l  dut ies:

l .  To conr luct  honr in!- rs ant l  inrcst igrr t ions.  ndnr in ister  onths or  ef-

f i r rnnt ions,  sublxrcnn l ' i tnesses.  conr l* l  thoir  nt tanr lnnec,  oxomine thont

u r r r l e r  oo th  r r : r f f i n r r t t i o r r  l n r l  r o r t t t i r e  t he  I t l o r l t t e t i o t r  o f  nny  books .

reeordg.  docurnonts or  other evi r lenee that  i t  nta l ' t leent  re letont  or  mo-

ter in l  to nn invest isat ion:  nnr l  the eornr l iss ion t r rn) '  ( los ignnte nny of  i ts

n rembe rs  o t ' nn ] ' t r t en tho r  o f  i t s  s t n l ' f  t o  esc r c i so  t n ] ' s t t e l t  l , o r r e r s .  D ro '
v ided,  hos'cver,  thnt  except ns is  othenr ise Drovir lcr l  i t r  sect ion for ty '

thr t 'e of  lh is ar l ie lc,  orr ly  t  r r renrbor of  the cornrrr iss ion or  the adnr i r r -

is t rator  s l rn l l  exoreist '  thc lns.er  to srrbpoenn l ' i tnesses or  reclu i r€ th€

rrroduct ion of  books.  reeot ' t ls .  t loct tntents or  other et i t lence.

2.  To confor  i t r rnrr tn i t ) '  rshen the corrrr r t iss ion deetrrs i t  neeessnry.*  atr t l

prol ror  in r rc, 'orr lnnce rr i th seet ion i0.10 of  tho er i r r r inal  proeer l t r re larv i

prol ided.  horvcvpr,  thr t t  : t t  lenst  for t - ' - -e ight  horr ls  pr ior  r r r i t ten not ice

of  the t 'onrnr iss ion's intent ion to eonfcr  srrch i lnnrurr i t .v  is  g i r -en the et tor-

ne) '  gerrerol  nrrr l  thc r tppropt ' i r to t l is t r ic t  nt tor t rcJ ' .

3.  To t 'er lnest  nnd r tcoi le t ' rot t t  nn] ' r 'or t r t .  t lepnrt t l tcnt .  d iv is ion.

bo t r r d . l r , r t ' e , I , , , , ' o r , l n r i s s i o t , . o .  o t hc r  ngen " ] ' o f  t he  t t o t e  o r  l l o l i t i e { r l  s t l b -

t l i v i s i on  t h r r l eo f  o r  an ! ' pub l i c  l t t t l t o r i t ) ' s t t eh  ass i s t l t t , ' o .  i n f o rn ta t i on

anrl tiatn rx will enoble it trloperly to cnrry ortt its ftrnctions' porvers and

dut ies.

{ .  To renort  ntrnuol lv .  otr  or  beiot 'e thc f i rs t  t luv of  J l r reh in each

t-oor anr l  nt  sueh othcr t intes ns t l tc  conrrniss ion shal l  t leem neeessary.

to the qovcrnor.  the l t 'g is l t ture and thc el r ief  judga of  the eourt  of  aD-

peals.  rv i th rcsDeet to p loccer l inss $hieh huve been f int l l ] -  dt ' termined bl '

the cornmission.  Such reports maJ' inelr rde leqis l l t ise and adnr in ist rat ive

recommendnt ions.  The eontents of  thc annrral  report  and anlr  othor

report  shnl l  confonn to the provis ions of  th is nr t ic le le lat ing to con-

fitlentinl ity.

5. To ndopt, protrtulgrte. amentl snd reseintl rllles and proeedrtreg.

not  othcnvisc inconsistet t t  rs i th lnrv.  neeessnr l -  to earry ot l t  t l te provis ions

nnd uunroses of this trticle. ,\ll srrch ntles ltttl pnrcetlrtres shall be filed

in tho officos of the chief adnrinistrotor of the courts ontl the secretary

of  state.

6. to tlo nll othcr tlrings neeessary nntl eonvenient to eqryy out its

frtnctions, po*.ets nnd rluties oxrrressly set forth in this article.
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The Constitution of the State of New york ART. VI

which sharr continue until and incruding the rast day of December
nexr afrcr the election at which the vaiancy shail be filled.
[Commission on judic ia l  conduct ;  composi t ion;  organizat ion
and procedure; review_by courl of appeals; discipline-of;uOge;
or justices.l $ 22. a. There shall be a commisrion on iraiJ"iconduct. The commission on judicial conduct stratt receive, ini
tiate, investigate and hear complaints with respect to the conduct,
qualifications, fitness to perform or performance of official du-
ties of any judge or justice of the unified court system, i; ;h"
manner provided by raw; and, in accordance with iubdivision dof this section, may determine that a judge or justice be admon-
ished, censured or removed from office fo. cause, including, but
not limited to, misconduct in office, persistent faiiure to p.iioi,
his dutics, habitual intemperance, ind conduct, on or off the
bench, prejudicial to the administration of justic., o, tt at ;1il;;
or justice bc rctired for mcnral or physicai disabil ity pr.u.nti io
the propcr pcrformance of his judicial duries. rrr.-.o-o,lri ioi
shall transmit any such determination to the chief :"ag. oiifr.

__\ co.urt .of appeals who shall cause written notice of ,uln A.t.i_. mlnarlon to be given to the judge or justice involved. Such judge
or justice may either accept the commission's oetermination ir
make writtcn request to the chief judge, within tnirty Ouy, utt.,
reccipt of such notice, for a review of suih aet.rmination uy the
court of appcals.

b. (l) The commission on judiciar conduct shalr consist of- elcven membcrs, of whom four shall be appointed by ttre gov-
ernor, onc by the temporary president of the senate, one Uy-ttre
minority lcader of the serate, one by the speaker of ttre ass#bty,
one by tlre minority leader of the assembly and three bV the chieijudge of thc court of appeals. Of the members appoinied by the
governor one person shail be a member of the bar of the itate
but not a judge or justice, two shall not be memb.r, of tn. Uar,justices or judges or retired justices or judges of the unified couri
system, and one shall bc a judgc or justice of the unified couri
systcm. Of the menrbcrs appointed by the chief judge one p"rron
shall be a justice ot the appeilate division of the sipremd .ouii
a.nd two shall be judges or justices of a court or courts other
than the court of appears or appellate divisions. Non.-oi-it.^r. pcrS.r'rs to be appointed by the legislative teaders shall be justices
or Judges or rctired justices or judges.

(2) The persons first appointed by the governor shail have
respectively one, two, three, and four-year terms as he shail des-
ignate. The persons first appointed by the chief judge of tne court
olappeals shall have respectively two, three, and four_year terms
as he shall designate. The.person first appointed by the;""rp;;;;;
president of the senate shall have " o*_y.u, term. The p.rron
first appointed by the minority leader of ih. ,.n"t. shall have atwo-year term. The pe-rson first appointed by the speaker of theassembry shail havc a four-year term. The person fiist appointed
by the minority leader of the assembly shall have a ,fr*._V.".
term' Each member of the commission sha, ue appointeo tr,ere-after for a term of four years. Commission membership of ajudge or justice appointed_ by the governor or ttre cfrief ;uOgesharr terminate if such member ceatei to hord the judiciat positiJn
which qualif ied him for such appointment. vl,nu".rr, ip-rr,"i i
also terminate if a member attaini a position which would haverendered him ineligible for appointment at the time oi fris-ap_pointment. A vacan^cy shall be filled by the appointing officlrfor the remainder of the term.

c. The organization and procedure of the commission on ju_
dicial conduct sball be as provided by law. The commission Ljudicial conduct may establish its own rules and procedures notinconsistent with law. Unless the legislature shall-provide other_wise, the commission shall be empowered to designate one of itsmembers or any other person ai a referee to hiar unA ,eportconcerning any matter before the commission.

d.. ln reviewing a determination of the commission on judicial
conduct, the court of appeals may admonish, .rnrrr", remove
or retire, for the reasons set forth in suboivision a of thii sectron,
any judge of the unified court system. In reviewing a determi-
nation of the commission on judicial conduct, the court of ap-peals shal l  rev iew the commission 's  f ind ings of  fact  andconclusions of law on the record of the proceedings upon which
the commission,s determination was UuseA- ft e court of appealsmay impose a less or more. severe sanction prescribed bV tt i,section than the one determined by the commission, o. i_p*no sanction.

e. The court of appeals may suspend a judge or justice fromexercising the powers of his oftice while t-herJ i, p"naing " Oe-termination by the commission on judicial conduct for-his re-moval or retirement, or while he is iharged in this state with afelony by an indictment or an informatio-n lilea pursuant to i".-tion six of article one. The suspension strail clntinue upon con_viction and, if the conviction bicomes final, he shall be removed
from office. The suspension shall be te.minated upon reversal ofthe conviction and dismissal of the accusatory inrtru-.nt. Noth-ing in this subdivision shail prevent the commission on judicial
conduct from determining that a judge or justice Ue aAmonisfreJ,
censured, removed, or retired pursuant to subdivision a of this
section.

f. Upon the recommendation of the commission on judicial
conduct or on its own motion, the court of appeals ,n"y .urp.nJ
a judge or justice from office when he is charged with a c;imepunishable as a felony under the laws of this state, or any other
crime which involves moral turpitude. The suspension shall con_
tinue upon conviction and, if the conviction L..or*, finar, he
shall be removed from office. The suspension shail be terminated
upon reversal of the conviction and dismissal of tt. "."ur"toiy
instrument. ,N91hing in this subdivision shall prevent the com-mission on judicial conduct from determininj that a judge orjustice be admonished, censured, removed, oi retired purJu"nt
to subdivision a of this section.

-g. A judge or justice who is suspended from office by the court
of appeals shall receive his judicial salary during such period ofsuspension, unress the court directs othirwise. lf the court has
so directed and such suspension is thereafter terminated, thecourt may direct that he shall be paid his salary for such p;.iod
oI suspension

h..A judge or justice retired by the court of appeals shall beconsidered to have retired voluntarily. Ajudge orjustice r.rnou.aby-the court of appeals shall be inetigiUie ti f,ofif other judicial
office.

. . i. Notwithstanding any other provision of this section, the leg-islature may provide by law foireview of-Oeierminations of thecommission on judicial conduct with respect to'justices oito*nand village courts by an appellate division of the supreme court.In such event, all references in this section to the-court of appealsand the chief judge thereof shail be deemed references 
^to 

anappellate division and the. presiding justice thereot, ,espectiuely.
. 

j. 
ll" court on the judiciary shall-have be.n conuened beforethe effective date of this section and the p.o"..ding shall not beconcluded by that date, the court on the judiciaiy shall havecontinuing jurisdiction beyond the effective date of this sectionto conclude the proceeding. All matters pending before the for_mer.commission on judiciar conduct on t-tre etteitive date of thissection sh_all be disposed of in such manner as stratt be provided

by 
law. 

(Section 22 repealed and new ,""tion Zi added by voteof the people November g, 1972.)
[Removel of judges.l g 23. a. Judges of the court of appeals and .justices of the supreme court may be removed by concurrentresolution of both houses of the l igislature, i i two_thirds of allthe members elecred to each house ioncur il;;.i".
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Ch. 691 LAws oF NEw yoRK rez6
5. The eommission may establish and clesignote three-ntembcr rranels,

*: l_.: : : I 'urcl rrrny.exe"i i .u ot i- i i ,o trr. i i r , ! , 'p",,rcrs and r lut ies-of thoeonrnrssron as providetl- in seetions forty- l-*o' "na io. iy-[r,r l . , i"r . .-
:lLu^lttt-.o direeted by the eomrrrission;^ provided hervgvsl, that no suehp&nel rs or nra-v be authorized to- confel i,,',nunity ir i.t"iJi".r ":ii,sectron 50.2_0 of the criminat p.o..au." i" . ,o. b+x .t,lvo members of lhe eommission shall eonstitute a quorum of
l l : , f"JT]:. i"n and^the eoncurrence of f ive members of the eommissionsn&rt be necessa,ry for any action taken *-ds**id"*';;#e+[l*

i;menrbers of a three-menrbcr p"nel o€-ireTmiilssion shalr constitute o
: l : , t ] I  

of tho p*nel an. the-eoneu-.n." of- ' i i r lo menrhors of the panelsnr'l be neeess'rv for rn1-. action taken * ;"G.+""+d-*d;;:-""
_,1.. ̂ Tl. commii.sion .t"'tt ,-pp.i"i-;;1.il tilu.o r'av renrovc nn nrt-mrnlstr'&tor rrho shall be an attornci'. The odnrinistrator of the eommis-sro. nray nppoint srreh deprrties, d.rir iuntr.*.ounrot, i"r..f ig"t"*.."i,fother officers rnd emnlol.oe. *, i" i."r:-;;;t,'ttcessarv, prescribe theirpo\rors and d'ties. fix thcir conrpensarion and provitre for reinrburse-ment of their expenses within i[c'iim;;;;;';;;;p.iated therefor.

S,42. Functions, powers and cluties
rne eornrnrssion .rhal l  har.c. i l ro fol lorving funetions, porvers antt duties:

^,' ' 
conduet honrings "",t i^i-Ju"ii""!, Titii iri.to. oaths or affirnro-rr0's '  s*Dpoern rvrtnesscs, com.pel their rt tentrarrce, exnnrine thenr unrrar

: l lL : .  
nff irnrr. t ion anri ' ret lui ie t f ," .-p.", f , ," t ion'ot , ,n1. books, roeorrls,r loertr 'onts o. othor evirrcnee'thnt i t  nr i .r , lennr-ierevont or matoriul to nn

lLlllljll'^':Si,ir;;;;i;" ;;;;;;;

pt'opet' in acconlnnee rrith. seetion-50.:tr of *,0 ;;;;i;"i p,:";iirli'J;' rili'iprovir ler l ,  hortevr:r.  that nt least forl tr-ei l ; ; ' ; -"u,.  Prior rvr i t ton rrot ieooI  thc  eonrmiss ion ts  in ton t ion . to  eonr i r  sueh in in r .n i t -v  i s  g iven  the  n t -tolnc.\ '  gcnerl l  onrl  the nppropriatc,f  i . t . i . l ' " t lornar.
.  ,r .  ne(luest rnrl  rccci\-c fronr an-r, eourt,  depnrirnent. r l i r . is ion, bonrrl ,t , l l t 'eat l ,  cornrnission. or other.ascnc]; of the staie or lnl i t ieal sulrt l i r is ionuro'eof o. nny prrbrie n,rt trori ty: i i ieir  ".r i . t""". ," i" tornration nnrr rrntn nsrsrl l  enlbltr  i t  properly to eaniv o,rt  i ts funci ion., pon.n.. and d.t ics.4' l lnke nn nnnrrnr roport to. the governor, tha rogisrnturo ani l  the
:!l itf ,!"dcq of th.c.eourr ,I np1,onr. ot i,; ';;i.i.i; f rovi<tc,l, lrorr.c'er, thatsrleh rcport s 'al l  be s.bieet ' to the eonrj id.ni i"r idy requirenrents of see.t ion forty-four.

al', ',1,10'nbo. of i,. t,ntf to oi
rttltt 

!, 
.:u,t,l.t, ',t r,

' ' '. i: '^'9ri:l.^irlrnlrrnit1..., 'hofficssnl1rn(l

-^!:. .:\1!nt,promulgate. nnrend nnd reseintl mles and proeedures neces-
::l_ to larr;* out the provisions nnd p.rposes oi thi. ir.r ioi..- '- r if i ' .r,.f,rulcs nn(r lrroecrru.os shnil.he fi le<l in ,r" 'otri.o or the stail;dml;i;;;;:tor ond the seeretary of state.
.,-9:'- Do all other-thinss neeessar], anrl convenientions, porvers end drJie;;:ipressly set forth in ,nt, l.t?.iL-t 

out its func-

I 
Ot; j":tl:inr,.investi setion,. hearia g and d isposition

ill
r;lL.
f
{t
' H
;a:

*

1,  Thc  conrnr iss io .  shr i l  
q 'q  u 'Pvdruruu

rnpcr  rn  h ia  ̂ , , - r : r : ^^ . : -__ '  l1 .o l ' , ' " .u ronrp lo in t  agn ins t  ony . iudqe w i th
f"."1:t,,f,l':,llllirT:ll::., .o,"ru"t, iiiu;$liilFfi;, llir,f"i;irJ",l,l
;:. :,' :'": :-: j j::,:l : : **', A ; : 1;l ̂ il i'""h",i i d;'til T?t fi ;'f"i ;H.""0-b]'J!+loqrb,nTl and if dircctetl'br the comiil";';ilii ffir#iffi

B;;il;, ( :l l11 :l:t::r, _:I,;ii 
^;A,tT' 

i"i,",ilL#:i'tjf ihl llfi:praint; or (b) the .o"'-i;,i;;];;';il;l ;il?'ffiii:lt',', lt.o:l*:
1450 Changes or  add l f lons  ln  lox t  a r .  Ind tca ted  by  undcr l lnc

,UdeC"- 2_4(:.
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f;Hf..fftJlt jffitltuint on its face lacks merit. . rr the eompraint is

:i,\'i#h:*lJ::Ttf f ',',,x;.g'?Il,i:::',"lJ.l.;ii:T,m'i5"-:'#

ffT$*t:_ls_eg_+ tl" qaTi" G t.;d;T- lh
.)' ln the coluse of en i"...Jlllllll--li+

appeerance of the -jr 
- an rnvestigation, the colnmiqs.io.n nroy require the

Ig-tlo eornpinint' sngee+iene *a-ffiG-** nrey be nt*do to tr€J+.ec *i+rr *€spe4+ te 
-hio^eeedrret *" *- i*-*-*** e$ his o{fi€iorrfl++r€sr end e '\ transcript sha, be 

-mitle'rnri 
r..pt *itrr respeet to tle

ffirr*T. T 
$* ; o*T-*"J **-*. nr I procee tr i ne!-e!

-frn toton
ntiltd,ly section forty-forrr. 

e'\cept &s othenvise pcr-

* 5. I f  in the eour
thot a learing i ,  ,rn".=" 

of an investigetion' the conttnission deternrines
conrplainr signcd rntl ,::i*"i ' Ty +fl direet that " r"'"' i-,".;i i."

rlii:, "l r,r "t r*- . it"i "i.J#iil .{i :H i li; *,:.,t JTl .illl,J i# i r..",":ncu.Tlg be held s.ith respect.to sufh";;il"rj 
. T.he .iutlge involved;l -tt'ffi*H,t c"r.* e"*;;"';i#; +d€ he{o*in{ end a eepytu

:'o'ff|,'*ir:"1ltt..T*,]illl:ll ti'.,.pu.iiiJ'un"ou.,,..., in.rvritins to rhe

x
l:",l"f. the eommissiln may rake the testimony "11,*S&'. 

At the
evrden ti &ry tlata an d nr ato.i"il"t,];: *' ::".T:ny o t.Nrtnesses and reeeive

*-tij#ffi l:j:li*n",JJfr l:i
dolotlons by €,{r+k fi}+r
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APPENDIX

I
tglrirrst whorn clrulges lrrrvr' lren prcferrcrl, lhe nttrrre of the ehtrges nnrl thorlirtc sct for ht.uring t, lrcse clrurgcs, whieh shtl l nut ln less than sixty .t".u* "rt*
lhc giving of srreh not,i.r.. Irnnrcrl i l tclv rrpon reeeipt of srreh nuti"n, tr,n
k'gishrtrtrc shtrl l lx't l ttnrctl to be in scssion frlr the lxrrpose of t,his t,rn"oo,l ine.' i i
n t t l ' t t rc t t r l l t ' t ' r l f  thr 'k 'g is lutun ' l l re fers t l re  sunrc chr l rges ugainst  thn j r , . lg l ' , r .
jrrstirr '<'onrt'r 'netl rvithirr t. lr irt l '  r luvs tftcr rct'r ' ipt of sueh notiee rnri it *--,,n't
t ' l t i trgcs l lrc entcrtrrinctl. l l l '  t mrrjorit.v vote of the.assemblv, proeeecling* irnin*
t l tc  t 'o t t r l  on t , lx '  j r r t l i t ' i * r .v  shrr l l  lx 's t r .ver l  l rnr l ing the < lecerminut inn n i ' i t i
lcg is l r t t t tn '  wl r ich shl r l l  l le  cx<' l t rs ivc un<l  f inr r l .  l lu t . t  proeeeding bv the "nur t  nn
the judieiar.y for the retirement of a judgc or justice for mental or pny"i"at Ji"-
r lb i l i t l '  prcvent , ing t l re  pro lx ' r  ;nr f i l rmunr. r 'o f  .h is  jud ie ia l  dut , ies * t r . l t  nut l rn
sl.r11'trl.

f . ' l 'hc r r l t t r t  on thc j t t r l i t ' iur1 'shul l  h l lve l rowor to designatc the at torne.v for
lhc trttttttt issittn orr jtr<liciul conrlrr<'1. to tct ls r.<lrrnsel to eonduet the proececling,
to surrunorr  rv i tnr .sscs t ,o : rppt . i r r  r rnr l  tcsr i f . r , r rn<l t . r  outh en( l  0o eomlr l  t l ie
l lrorlttctiott of lxloks, l) lr lx'rs, rkx'ttrrrcnts lrnrl rterlrrls hfore stteh r:otrnsei in rul-
t ' luttt ol thc tri lr l lrtrrl lx'fore tlrt. <rrttrt trJxln thc trit l , Co grant immrrnit.v from
lrrosccttt. iott or pttnislrtrtt ' ttt,. lrs mu1' l le provirlcrl l l .v lurv when the eourt deems it
lr( '( '( 's\lr) '  untl lttrrlx'r itt otrlcr to <'om1rl thc giving of testimon.v under oath tnd
l l rc  l l r rx l r rc l ion of  lxxrks,  l ) l lx r rs .  < l rx ' r rmenLs tnr l  reeords,  und to mako iLsown
rrrles unrl procerlrrres for t.hr. invesl,igution tnrl tr it l .

g. ' l ' lre 
t 'ottrt. ttn thc jrrrl iciur.v shnll huve stu'h further l lowers and duties a.s

rrritr '  lx. ; lrovirlc<l l lr '  l lw.
l r . ' l 'hc j r r r lges r t r  j r rs t in 's  whi le  excre is ing the l )owors of  t  eour t  on the

j t r r l ic i r r r . r '  shul l  serve wi t .horr t  t r l r l i t iont l  rnmpensl r t ion but  the legis lat r rm nh6l l
provitlc nror'toys ln' l lpl lropritt ion to meet Che exl)onses of the eorrrt.

i. ,\ jrrrlgc ol jrrsl. i<r. mt1' nol ereleise thc lxlvcrs of his offiee while eharged
u'it l t rr fr.krtt l or while lr lrrocr.erl ing frlr his removul or retirement b.v the eorrrt on
the jrrrl ici lr l is lx.nrl ing. A jrrrlge or jrrstiec mu.v noI exereise the lnwers of his of-
f i r r .  nor  rc t t . ive h is  j r r r l ic i r r l  sr rh l r .v  t rpon p lc l r r l ing grr i l tv  to  or  being found grr i l tv
of a felon.y pending review of the conviction b.y a eourt of appellate jurisdic-
t,iott.

j. An uplx.tl mt1' lx. l. lken bv cither thc commission on jrrdieial eondrrei or the
tt.sllonrletr( to tlte t 'ottt ' t, of u1l1x.tls bv pcrmission of sueh eorrrt from a fintl
r l t . tcr rn in l r t ion of  the corr r t  on the jur l i r . iury.

k . ' l 'hcrc sht l l  l lc  l t  r r rmmission on j r r t l ie iu l  eonduet ,  the organiz: r t ion end
prrxr.rlttrc of which shtl l be ts l,he legislultrrt. shall provide. The commission
slrtl l  rcn.ivt. trnrl inrtsligrrte conrpluints of the prrblie with respet io the
rlrrulif iclrt ions, eonrlrrr:t, or' f i tness to l lerform or the performrnee of the offieial
rlttt ies of un.v jrrrlge or jrrstiec of tny eorrrt within the unifierl court s.vstem and
rr l l ) ' ,  on i ts  orvn mot ion,  in i t i r r , te  invest igr t ions wi th respeet  to the
rlrurl if ieutions, eon<lrrr:t, or f itness to perform or the performanee of the official
rlrrl, i t.s of tn.v srrr: lr jrrrlge or justice. The commission mav cither reeommend to
thc chief  j r rdge of  the corr r t  o f  rppeals the eonvening of  the eourt  on Che
jrrtl ieiury, for sta|e<l rerLsons, to hetr and determine eharges against a judge or
jttstice, or.t leterm ine tluli a jrrdge or justiec l le eensured, srrspendcd or retired, as
providerl b.t '  hlw. 

'f 
he rnmmission shall transmit an.v determination of censure,

sttspension or retirernent to the ehief judge of the eourt of appeals who shall give
written notice of srrch rle[erminttion to the judge or juit ice involved. $uch
jurlge or jrrstiee ma.v either ueeepf the r:ommission's determination or make
written rerlrresl. to the chief judge, within thirty days after reeeipt'of sueh
notice, for the eonvening of the eorrrt on the jrrdieiar.y to hear and determine the
charges, in whieh evenI thc eouri on che jurl iciar.y ma.v impose *'hatever dir '-
ciplinury mc&rures it ma.y determine, including removal. If such judge or jrrsticc
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AFFTDAVIT OF SERVTCE

STATE OF NEW YORK )

couNry oF wBs;c"rrrr* i 
ss':

ELENA RUTH SASSOWER, being duly sworn, deposes and
says :  '

Deponent is not a party to the action, is over 18 years
of age, and resides at  whi te prains,  New york.

on ilune 9., 1gg5 Deponent personalry served a true copy
of the within i ,

pETrrroNERrs I.{EMORANDIIM oF r,Aw rN opposrrroN
TO RESPONDENT I S DTSMTSSAL MOTTON AHO rr,ITURTHER SUPPORT OF PETTTIONER'S VERTFIEDPETrrroN' MorroN FoR rNJUNcrroN AND on'auir,AND FOR SANCTTONS

upon: Attorney General of the state of New york
Attorney for Respondent
1,ZO Broadway
New york, New york LO27L

Sworn to before me this
9th day of  June L995
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