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PRELTMINARY STATEMENT

This Court ought to disrniss and/or deny the Appeal

by Pet i t ioners.

Pet i t ioners,  proceeding was procedura l ly  f lawed

and tota l ly  devoid of  mer i t .

Pet i t ioners lack the requis i te  s tanding to  pursue

thei r  compraints ,  have fa i led to  jo in  a l r  neeessary par t ies

and have not  a l leged a va l id  and mer i tor ious cause of

ac t i on .
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TRIAL COURT'S JURISDICTION
WAS LIMITED TO

1-990 JUDICIAL CONVENTIONS

Pet i t ioners,  papers couch the i r  compla ints  in

terms of  an a l reged long- term i r legal  conspi racy af fect ing

severar  d i f ferent  erect ions ( rast  year ,  th is  year  and next

y e a r ) .

New york s tate Elect ion Law Ar t icLe L6 rest r ic ts

the cour ts  to  hear ing only  pet i t ioners,  chal renge to events

which occurred since september L99o rerevant to the November

l -990  e lec t i on .  sec t i on  t -6 - t -02  se ts  s ta tu tes  o f  r im i ta t i ons

for  act ions chal lenging noninat ions at  ten (10)  and four teen

(14)  days f rom the occurrence of  the nominat ing events.

Thus, the onry issues properr-y before the supreme

court and this court are those rerated to the conduct of

jud ic iar  convent ions for  supreme cour t  (Ninth Judic iar

Dis t r ic t )  and the papers f i led wi th  the New york s tate Board

of  E lect ions ev idencing the occurrences at  these

convent ions.
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PETTTIONERS
TO ASSERT

I,ACK STANDING
THEIR CI,AIMS

Elect ion Law Sect ion l_6- t_02 confers s tanding to

chal lenge nominat ions for  publ ic  o f f ice only  on par ty

chairmen, aggrieved candidates and those who properly f i le

Obj  ect ions .

None of  the Pet i t ioners are aggr ieved candidates

or  par ty  chai rmen.  Pet i t ioners cra im standing as objectors.

Genera l ly ,  wi th  respect  to  convent ion nominees,  Objectors

have standing to  charrenge onrv candidates,  qual i f icat ions

and docurnents f i led evidencing the nominations at

conven t ions .  ob jec to rs  who  a re  de rega tes /a l t e rna tes  to  any

of the conventions may arso attack the procedures ernployed

at the conventions. With respect to party committee

actions, objectors who are members of the respective party

Executive cornrnittees may be heard to attack the actions of

the i r  respect ive commit tees.
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I t  is  respect fu l ly  submit ted that  pet i t ioners }ack

standing to assert the challenges they have rnade.

Pet i t ioners do not  a t tack the candidates,  quar i f icat ions nor

the f i red documents.  Pet i t ioners at tempt  to  char lenge the

proeedures of the subject judicial conventions and an al leqed

rrcontractrr between Democratic and Republican party

eommittees. However, they ltrere not delegates to the

convent ions and thus do not  have standing to  charrenge the

convention procedures. Nor are they comrnittee members and

thus do not have standing to challenge the al leged

rrcontractsrr made by the party committees.

Petit ioners were not raggrieveflrr or virronged by

ei ther  the convent ion proced.ures or  the act ions of  the par ty

commit tees.  They have no s tanding to  make the i r  chal_ lenses.
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PETITIONERS FAILED TO

pet i t ioners fa i red to name and serve arr  of  the
parties necessary to the proceeding

petit ioners overrooked the officers of the

chalrenged conventions -- necessary parties who must be in
court  as the onry proper part ies to defend the act ions of
the  convent ions  and make any  poss ib re  re r ie f  e f fec t i ve .

Further,  pet i t ioners over l00ked the other

candidates nominated at  the chal lenged convent ions for the

sane Judic iar  posi t ions as the named Judge respondents.

(Note that petit ioners, request for an overturning of the

Generar Erect ion highr ights the need for these other

candidates to be before the court--especiarry s ince one of

these over looked candidates was elected. )
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PETITIONERS FAILED TO ALLEGE
A VALID AND MERITORIOUS

CAUSE OF ACTION

Pet i t ioners,  c la ims fa i led to  s tate a cause of

action and/or are wholly without merit.

F i rs t ,  Pet i t ioners fa i led to  set  for th  a legal

basis for their theory that the complained-of conduct by the

ma jo r  po l i t i ca l  pa r t i es  i s  i l I ega1 .

Pet i t ioners fa i led to  c i te  any s tatutory  enactment

or  jud ic ia l  precedent  banning pol i t ica l  leaders f rom

agreeing to support identical candidates. Further, the

deregates and a l ternates who acted to  make the contested

nominations srere independentry erected at prinary erections

and acted through lawfurry  const i tu ted convent ions.  The

resolutions adopted by the porit ical readers of the major

part ies served onry as a recommendation to the independentry

erected jud ic iar  convent ion deregates and was not  b ind ing on

the deregates.  Anyone could have sought  nominat ion at

e i t he r  j ud i c ia l  conven t i on .
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Second, petit ioners fai led to demonstrate any harm

from the a l reged r rconspi racyrr  or  procedurar  i r regular i t ies.

(a)  At r  o f  the chal renged candidates were s i t t ing

(at  some t ime pr ior  to  the e lect ion)  fu l r - t i rne or  par t - t ime

Judges and are well-guali f ied.

(b) There t/as a contested el_ection for Supreme

cour t  Just ice.  The major  por i t ica l  par t ies cross-endorsed

only  two candidates.  Each par ty  arso nominated a d i f ferent

add i t i ona l  cand ida te  (one  o f  whom was  e lec ted ) .  A  m ino r

par ty  nominated another  candidate.  Therefore,  there hrere

f i ve  (5 )  cand ida tes  seek ing  th ree  (3 )  vacanc ies .  Thus ,

there $ras a contested election and the voters had a choice.

(c) Further, the voters had the opportunity to

wr i te  in  the names of  any candidates they chose.

(d)  F ina l lyr  d 'y  other  wourd-be candidate courd

have f i red for  an independent  r ine on the bar lo t  pursuant  to

New York s tate Erect ion Law sect ion 6- t -38 s ince the d ic tates

of  sect ion 6-106 regui r ing jud ic ia l  nominat ing convent ions

apply only to party norninations.
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EONELUSTON

r t  is  respectfurry suggested that pet i t ioners rack
the requis i te standing to pursue their  compraints,  have

fai led to jo in ar l  necessary part ies and have not arreged a
vald and meri tor ious cause of  act ion.

This court  ought not grant pet i t ioners the special
t reatment and extraordinary rel ief  which they request.

The Appea l  ought  to  be  d ismissed.

Respect fu l ly  submit ted,

THOMAS J .  ABINANTT.  ESQ.
Attorney for Respondent NfCoLAI

S ix  Chester  Avenue
W h i t e  p l a i n s ,  N e w  y o r k ,  1 0 6 0 1
( e 1 4  )  3 2 8 - 9 0 0 0


