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POIT{T r -  PETITIONERS-FAILED TO NAI , IE  AND SERVE ALLNECESSARY PARTIES

1 .  F a l l u r e .  t o  . N a n e  a n d  
, S e r v e .  O t h e r  S u c c e s s f u l

E:lt:i i l; i"*o*rn"l"a u[ 
. 
tn"-il i"".rudrcrai

2. 
$: : :H: i " : "  

Name and serve commirree on

3.  Fa l lu re_ to  Name and Serve  Convent ionO f f i c e r s  
,

4 .  F a l l u . " - t 9  N q m e  a n d  S e r v e  O t h e r  C r o s sEndorsed Candtaa ies

5 .  F a l l u r e  t o  N a m e  a n d  S e r v e  R o e k l a n d r  O r a n g e ,Dutehess  and pu tn i rn  County  Board  o fE lec t  I  ons

5.  Fa l lu re  to  Name and S. " Iy "  the  Cha i rman ands e e r e t a r y  o f  t h e  n " p u u r i " " n " i t i t l ' e o r r t t t e e
I I  - PETITIONERS LACK STAI�TDING

II I  -  AN OBJEETION TO THE DESIGNATION OF JUSTICEEMANUELLI  AS SUNNOCETN TS TIME BARRED
IV -  THE I { ITHIN-PROCEEDING IS BARRED BY THEDocrRrNE oF r,acnni*.. '
V -  PETITIONERS FAILED TO STATE A EAUSE OF ACTION

POINT

POItIT

POINT

POINT
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PETITIONERS FAITED To NAI,IE AI\IDq EEUE-ALL-NEqESSARY -PABI IES
s u n m a r y  p r o e e e d l n g s  p u r s u a n t  t o  A r t i e l e  1 6  0 f  t h e  E r e e t l 0 n

t a w  a r e  e o m p r e t e l y  a  c r e a t u r e  o f  s t a t u t e .  T h e  c o u r t  h a s  n o
inherent  po ! ' ' e r  to  en ter ta rn  sueh proceedrngs .  K igg  v .  Qqheqr  2g3
N ' Y '  4 3 5 '  r n s t i t u t r o n  o f  t h e s e  p r o e e e d i n g s  w r t h r n  t h e  t i m e  s e t
f o r t h  b y  t h e  E l e c t l o n  L a w  i s  j u r i s d l e t l o n a l  l n  n a t u r e  a n d
f a i r u r e  t o  t i m e r y  J o i n  a n  i n d r s p e n s a b r e  p a r t y  b y  s e r v i c e  o f
p a p e r s  u p o n  h i m  l s  a  D o h _ c u r a b l e  d e f e e t .  B r u n e  v .  p e y g e r r  5 4
A ' D '  2 d  5 9 1 ,  3 8 5  N . Y . s .  2 d  7 2 a  ,  a f  f  ' d  4 0  N . y .  2 d  g 2 7  3 g 7  M a t t e r
of  gqLbefeEgeg v.  WegLaI l  G A.D. 2d 1014, BUhlEtaB v.  t ,aEeye.r  83
A-D. 2d 895,  af  f  ,d 54 N.y.  2d i75t  U.aLLer__qf_Wqhl_v._Ul l ler  d3
Ny2d 687 i Krannsr.-s.-Bqskland"-eqqqEv_Eqar.d_qr_Eleqltqqs 

r33 AD2d
186;  Vaq_Leqg.g [_g ._Ea laba[ laq  50  Mlse .2d  27 I t  26  AD2d 622,  a f f ,d
17 IVY2d 920.

B y  t h e  w i t h i n  p r o e e e d r n g  p e t i t l o n e r s  s e e k  t o  J o i n  s e p a r a t e
A r t i c l e  1 6  a t t a c k s  t o  s e v e r a l  d l f f e r e n t  p r o e e s s e s  o f t h e
R e p u b l l c a n  a n d  D e m o e r a t l c  P a r t i e s  w l t h  r e s p e c t  t o  t h e  d e s l g n a t i o n
a n d  n o m l n a t l o n  o f  v a r l o u s  J u d t c t a l  e a n d l d a t e s r  a l l  o f  w h i e h  a r e
j u r i s d l e t r o n a r l y  d e f e c t r v e  f o r  f a i r u r e  t o  n a m e  a n d  s e r v e
n e e e s s a r y  p a r t i e s .

1 ) FAILURE TO NAME AND SERVE OTHER SUCEESSPUL EANDIDATESNOMTNATED AT THE SAME i,UDICIATJ CONVENTIONS
B y  p a r a g r a p h  3  a n d  5  o f  t h e  p l e a d l n g s r  p e t l t l o n e r s  s e e k

have th ts  cour t  order  that  the westchester  Repubr lean
Democra t l c  pa r t res  reconvene  the r r  Jud re ra r  eonven t rons  and
s a l d  e o n v e n t l o n  b e  o r d e r e d  t o  p r o c e e d  t o  t h e  t h e  n o m l n a t l o n s

t o

and

t h a t

o f



cand lda tes  ln  conp l lance w l th  law 
'on  

the  grounds thab the

convent lons  hrere  no t  he ld  ln  compl lanee w i th  Sec t ions  6-124,

6-L26 o f  the  E lec t lon  Law.  I f  the  Cour t  were  to  l ssue sueh an

o r d e r  a n d  d e c l a r e  t h a t  t h e  R e p u b l l e a n  a n d  D e m o c r a t l c  C o n v e n t i o n s

d ic l  no t  eomply  w l th  the  prov ls lons  o f  the  E lee t lon  Law,  then the

nominat lon  o f  Judge i loan  Le fkowl tz  and Judge George Rober ts  who

w e r e  a l s o  s u e e e s s f u l  c a n d l d a t e s  a t  s a l d  e o n v e n t i o n ,  w o u l d  b e

m a t e r i a l l y  a f f e c t e d  a n d  a s  s u c h  t h e l r  r i g h t s  a r e  i n e x t r l e a b l y

i n t e r w o v e n  w l t h  t h o s e  o f  R e s p o n d e n t s  N l e o l a i  a n d  M i l l e r . Judge

Lefkowl tz  and Judge Rober ts  a re  neeegsary  par t les  and v rere

r e q u i r e d  t o  b e  t i m e l y  J o l n e d  s l n c e  t h e y  a r e  v t t a l l y  l n t e r e s t e d  l n

t h i s  p r o e e e d l n g . H e n e e r  t h e  f a l l u r e  t o  j o i n  a l l  o f  t h e

cand ida tes  nominated  a t  the  1990 Repub l ican  and Democra t ic

J u d i c l a l  c o n v e n t l o n s  w l t h l n  t h e  t l m e  r e q u l r e d  b y  l G - 1 0 2  o f  t h e

E l e c t i o n  L a w  w a s  a  f a t a l  d e f e e t  m a n d a t l n g  t h e  d l l s m l s s a l  o f  t h l s

proceedlng MarLln v.  Board-qf-Eleql lqng--ot-glaLe_q!_NeU_lqr[  67

I \TY2d 534.

FAILURE TO NAME AND SERVE EOMMITTEE ON VACANCIES

shou ld  the  pe t l t l one rs  p reva l l  and  Responden ts  N ico la i  and

M i l l e r  b e  d i s q u a l l f t e d  ( r a r a g r a p h  4  O T S C )  t h e n  p u r s u a n t  t o  N e w

York  E lec t ion  Law Seet lon  6-148 the  Comml t tee  to  F i l1  Vaeanc les

n a m e d  i n  t h e  c e r t i f l c a t e  o f  n o m l n a t l o n  w o u l d  n o m l n a t e  c a n d i d a t e s

f o r  s a l d  o f f l e e  a n d  a s  s u e h  w o u l d  b e  n e e e s s a r y  p a r t l e s  t o  t h i s

p r o c e e d i n g .  S i n c e  t h e  m e m b e r s  o f  t h e  s a l d  C o m m i t t e e  L o  F i l l

V a c a n e i e s  h a v e  n o t  b e e n  n a m e d  a n d  s e r v e , c l ,  j u r i s d l c t i o n  h a s  n o L

b e e n  o b t a l n e d  o v e r  t h e m ,  m a n d a t l n g  a  d l s m l s s a l  o f  t h e  e n t l r e

proceeding GregAqpag. v.  QlBgUrk.e 27 Ny 2d 846; ! - , taf . t - l .n V. Eqafd_qf

EleqLlontrr supra . i Cro,ss-u^ -Coben 50 NyS2d iZ .

2 l
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3) rArLUNg TO NAME AND SERV' COdVENTION OFFICERS
s i m i l a r l y r  p e t r t r o n e r s  r n  s e e k r n g  t o  h a v e  t h r s  c o u r t  o r d e r  a

reeonven ing  o f  sa id  convent ions  have fa l led  to  nane and serve  and
a s  s u c h  f a i r e d  t o  o b t a r n  J u r l s d r e t l 0 n  o v e r  t h e  o f f l c e r s  o f  t h e
sa id  eonvent lon  [a r t . i [  v .  Eoard-qg-E legLtqqg,  supra .  s rnee sa id
o f f l e e r s  a r e  n o t  p r o p e r l y  b e f o r e  t h l s  c o u r t ,  L h e  w i t h i n
p r o c e e d l n g  i s  f a t a l l y  d e f e e t l v e .

4 ) FATLURE TO NAII,IE AND SERVE OTHER EROSS-ENDORSED CANDIDATES
P e t i t l o n e r s  s e e k  t o  d e e r a r e  a n  a r l e g e d  , c o n L r a c t  

f o r  c r o g s
Endorsementn  en tered  rn to  by  and be tween the  Repub l rean and
D e m o c r a t i e  p a r t i e s  a s  v o r d  ( p a r a g r a p h  1  . T s e ) .  T h e  a l l e g e d
n c o n t r a c t  f o r  c r o s s  E n d o r s e m e n t n  l n e l u d e s  t h e  e a n d r d a e y  o f  J u d g e
A d r i e n n e  E o f f m a n  s c a n e a r e l r i r  . ' u d g e  J . . E m m e t t  M u r p h y  a n d  J u s t i e e
s a m u e l  G .  F r e d m a n  a n d  a s  s u e h  t h e r r  r i g h t s  w o u l d  b e  a f f e e t e d
s h o u l d  p e t i t i o n e r s  p r e v a i l .  s i n c e  t h e l r  c a n d l d a c r e s  w o u l d  b e
af feeted they are neeessary par t ies and should have been named
and served. GreqngpaB v. elgqqEke. supral Uar.t!n. V. Ea.ard__a.t
Eleqllq0q-9.f-NeU_Iqrk supral gLef.ane_y._L*oqgq 115 AD2d 348.

FAILURE TO NAME AND SERVE ROEKLAI{D, ORANGE, DUTEHESS A}ID' purNAM couNTy BoARD oF nincribr.rs
P e t i t l o n e r s  s e e k  a n  o r d e r  p r o h t b t t t n g  R e s p o n d e n t s  N i e o r a l  a n d

M i l l e r  f r o m  a p p e a r i n g  o n  t h e  N o v e m b e r  l g g o  G e n e r a l  E r e e t r o n
B a l l o t  f o r  t h e  o f f l e e  o f  J u s t r e e s  o f  t h e  s u p r e m e  c o u r t . J u s t l c e
o f  s u p r e m e  c o u r t  a r e  e l e c t e d  b y  J u d l c l a r  D l s t r l e t  a n d  t h e  g t h
J u d i c i a l  D i s t r i e t  l n l u d e s  W e s t c h e s t e r r  R o c k l a n d ,  D u t c h e s s r  O r a n g e
and Putnam count r .es .  Any  res t ra in rng  order  must  be  dr rec ted
a g a i n s t  t h o s e  B o a r d s  o f  E l e c t i o n s  ,  .  a s  w e l l  a n d  f a l l u r e  t o  J o i n
t h e m  i s  f a t a t l y  d e f e c t i v e .

s )
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F'AILURE TO NAIi|E-AI{D SERVE TFE EEAIRIITAN ANDREpUBLTcAN srATn cor,ridrr'en
Pet i t l one rs  by  the t r  speer f i ca t rons  o f  ob jec t l ons  (Exh ib t t  Bparagraph r )  a l rege that  Lhe delegates and ar . ternate de legates !othe Republ lean Judlc la l  convent ion were not  ereeted rn aeeordanee

wi th  the geographica l  and propor t ronal  requrrement  for  thee l e e t i o n  o f  d e l e g a t e s  a n d  a l t e r n a L e  d e l e g a t e s  p r e s e r t b e d  b ySect ion  6-L2 i  o f  the  E lec t lon  Laer .
S e e t l o n  6 - 1 2 4  p r o v l d e s  l n  p e r t , l n e n t  p a r t :  n f h e number  o f

by  par ty
d e l e g a t e s  a n d  a l t e r n a t e s r  l f  a n y r  s h a l l b e  d e t e r m i n e d
r u l e s .  .  .  i

h e  r u l e s  o f
p r o v l d e :

SECRETARY OF TEE

the  New york  Repub l lean Sbate  Comml t tee
I9.  JoDICIAL. eoWENTIoN. Thef o _ t l o w i n s  s h a l l  b ; - ' ; i l ; ^  b a s t s  o fr e p r e s e n t a t i o n  l n  f u t J i e  , r u d i c i a lC o n v e n t l o n s :

F i r s t  D i s t r l c t .  S t x t h  D l s t r l e tsecond D is r r l c r  N i l ; i ;  D is r r i c rF i f th  Dts r r ie r  i ; ; ; i l  D ts r r i c r
E l e v e n t h  D l s t r i c t

E a c h  
. A s s e m b l y .  D l s t r l c t  o rapprop r la te  po r i l on  t t " i " " i  e lec tsone-  de resa r l  ung  _ ; ; ; - - J ja r i rona rde lesa re  i o r  " ; ; 1 .  z , i do  

- ; ; i : "  
o rma jo r  f rac r lon  

- t r re ieo r  ; ; ; ;  f o r.  R"p :p r t can  candraa fe  
- ; ; .  ' 6 i i " rno r

a t  t h e  l a e t  g u b e r n a t o r l a l  e l e c t l o n .
H e n c g ,  b y  t h e  s p e e l f l c a t l o n  n u m b e r  I ,  p e t t t l o n e r s  a r ec h a l l e n g i n g  t h e  r u r e s  o f  t h e  N e w  y o r k  R e p u b l l c a n  s t a t e  c o m m l t t e e

and as  suchr  the  chat rman and secre tary  o f  the  New york
R e p u b l i c a n  s t a t e  c o m m r t t e e  a r e  n e c e s s a r y  p a r t r e s  a n d  s h o u l d  h a v ebeen named and served Gree.ngpan v. QlBqurke, suprar BatLtpagrla
u-Exe.qutlve_eqn$_ittee_qf_eueeas._eaunLy 

t9t Nys2d 288 .

i
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PErLIIQNERS LAcK_guNULNg

Pet i t l one rs  by  th t s  p roeeedrng  seek  to  j o rn  eha l renges  to
t h e  f o r m  o f  t h e  G e n e r a l  E l e c t l o n

1 6 - 1 0 4  o f  t h e  E l e e t l o n  L a w r  t o  t h e

b a l l o t s  p u r s u a n t  t o  S e c t l o n  I G _ 1 0 6  o f
the  proeeed lng  o f  the  Repub l lean

C o n v e n t l o n  p u r s u a n t  t o  1 6 _ 1 0 2  o f  t h e
s u b m i t  t h a t  p e t l t l o n e r e  l a c k  s t a n d l n g
L h e  E l e e t l o n  L a w .

Ba l lo t  pursuant  to  Sec t ion

e a s t l n g  a n d  e a n v a s s l n g  o f

t h e  E l e e t l o n  L a w ,  a n d  t o

and Democra t lc  . Iud le la l

Elee t l on  Law.  Responden ts

u n d e r  a l l  t h r e e  s e e t l o n s  o f

have no

7 ,  1 9 9 0

Challenqe_ !e _t be _ Ea tu_af _Bat _t q I
S u b d i v i s i o n  I  o f  S e c t i o n  I G _ 1 0 4  o f
p r o v i d e s  a s  f o l l o w s :

the  New york  E lee t lon  Law

cha l rman  o f  any  pa r t y  eommi t tee  o r  rndependen t  bodyz
s tand lng  to  eha r lenge  the  fo rm o r  eon ten t  o f  t he  November
G e n e r a l  E l e e t l o n  B a l l o L .  E e n c e ,  t o  t h e  e x t e n t  t h a t
p r o c e e d i n g  s e e k s  r e l l e f  p u r s u a n L  t o  1 6 _ 1 0 4  0 f  t h e  E r e c t i o n
s h o u l d  b e  d l s r n l s s e d .

t h i s

Law i t

'The fo rn  and conten t  o f  anyb a l l o t f  o r  p o r t l o n  t h e r e o f r - t o  b eu s e d  l n  a i r  e l e c t i o n r . . : - ' * u y  b ec o n t e s t e d  l ninst rtuiea rn-*re .gfn."r"n::;:;uti l ian_?ggi! eygd _ _qand ldige_qr__uy__sUe.c ha!r.$an _q E _anf _ p a ilv _-qa.nn iE Eas__q rrudepeud-eaE_6qdy,; (emphasts aaaea) .
Pe t i t l one rs  he re rn  no t  be rng  aggr reved  eandrda tes  o r  the
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ICliallens e_t a _eastt ng _ of _Ba IIqLg

;: l l* : i l  Xi l*r l" '*  
Eleetron Law seetron 16-106(1) provldes

" *hg .  eas t rng  o r  re fusa l  t o  eas tc h a l l e n g e d  b a l l o t " .  . . - . -  . ; ;  b ee o n t e s t e d  i ni;;iirui"a rn*ih" siu,"r"nl:"::lll i"ou'!: _ _ &=_r___saodid; r ;_:;, :__!Lr eahu![T3+=qi=+[y_patrr_s.amlLt ee.. . . "(emphasis ;dd; i l*

p e t i t i o n e r s  n o t  b e l n g  e l t h e r

Par tY  comml t tee  laek  s tand lng
p u r s u a n t  t o  S e c t l o n  l 6 _ 1 0 G .

a  
, e a n d l d a t e

to  eommenee

or  eha l rman o f  a

t h t s  p r o c e e d l n g

e n  r o l l e d

a l l e g e s

a s  s u c h

b o t h  t h e

t h e  N i n t h

ehalleqq.e_Ea._Jqd t e t atlqn sen t lotr
pe t r t roner  cas t racan a l leges  tha t  he  rs  an

R e p u b l l c a n  ( p a r a g r a p h  I  o f  p e t l t l o n )  a h d  p e t i t l o n  B o n e l t l
h e  i s  a n  e n r o l l e d  D e m o c r a t .  ( p a r a g r a p h  2  o f  p e t i t l o n )  a n d
eaeh  seek  an  o rde r  d l ree t lng  th l s  eour t  t o  reconvene
Repubr iean and Denocrat le  Judrerar  convent lons for
J u d i e l a l  D i s t r l c t .  .

The cour t  o f  Appea ls  has  he ld  tha t  t t  l s  o f  no  in te res t  tonon-par ty  members  tha t  the  fo rmal l t les  o f  an  endorsement  have no tbeen fol l0wed'  wylder v.  Qhr. lgtenterd 35 lvy2d 7rg (Also see
Uattgr-qf,_gtenpet v. &lbanr_Qqunby_Eqard_qE___Eleqllqns 

60 t{y zd801 i  D lRg.gq-g . r_Dqdd,  514 F .supp .  zsg ,  D.e .N.y .  l981 ;  Krupg.zak_g.
[anqlnt_I3.3_AD?d_ZgAr Erledmotr__vr._Lafeyer. L22 AD2d 903; BenneEErr-Justln 77 AD2d 960; Ltepghuh&__tzr__palnateer. 112 AD2d 1098,
af  f  I  d  65 Ny2d 9G,3 .

In
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New york
parameters  fo r

to  the extent  that  cast raean seeks t ;  reeonvene the
Jud ic la l  Conven t lon ,  he  l aeks  s tand ing  to  do  so .
to  the  ex ten t  tha t  Bone ' l l  eeeks  to  have  th l s  cou r t

the  Repub l ican  , lud lc la l  Convent lon ,  he  laeks  s tand ing  to

F u r t h e r m o E € 7  e a c h  p e t i t i o n e r  b e l n g  n e l t h e r  a  c a n d i d a t e
aggr leved nor  a  char rman o f  a  par ty  commrt tee  lacks  s tandrng too b j e c t  t o  t h e  J u d i c i a l  c o n v e n t i o n s .  w h l l e  i t  m a y  b e  a r g u e d  t h a tN e w  Y o r k  E l e e t i o n  L a w  S e e t i o n  1 6 _ 1 0 2 ( L ) .  p e r m l t s  a n  o b j e e t o r  t oc o m m e n c e  a  p r o e e e d l n g  t o  e o n t e s t  t h e  n o m l n a t l o n  o f  a n y  c a n d i d a t e ,

a  c r o s e  r e a d i n g  o f  t h e  s t a t u t e  i n d i c a t e s  a  l i m i t a t i o n  o f  t h es t a n d i n g  o f  a n  o b J e e t o r .  S e c t i o n  l 6 _ 1 0 2 ( 1 )  i n  p e r t i n e n t  p a r t s
p r o v i d e s :

" t h e  n o m i n a t l o n  o r  a " " t g n u t i o n  o fa n Y  c a n d l d a t e .  f o r  i n '  p u b l l e
3 l ! i " " : : ' m a v  . b e  c o n t e l t e a  i n  ap r o c e e d i n o  i n s t i t u t e d -  

-  
i n  t h esupreme 6our t : :  . ! y  

- J -  
o . r son  whosha t l  have  f i l ed '  o [ : "E t ion ,  as .9 i_oyfdeg_ln_Lh tg_qUap[A-'. . .t e m p h a s i s  a d d e d ) .

E l e c t l o n  L a w .  9 _ 1 5 4  s e t s  f o r L h  t h e
3 . y g t e r  t o  f i l e  o b j e c r i o n " ,"  (2)  r , r r t r ren 9u j  ec i i ; ; ; '  ro anygg_rgitigare of 

- 
d;;isi"tion ";;

nomina t ion  o r  !g  ?  
-no i i na t i ng  

o rdes lsnat ino peLlLla.tr;-"'; ' 
_ psLlLla.nfor an opio.[u; i f ; -E; f ,arrot forpubtic of i ice or Lo a q.elLl f lqaLeo. f  .  .  acceptancer  d- -qr rg i i lcarg ofauthor  i  zat  lon

a".r ini i i ; ;" , ,r  I  a.erLlf . lqaEe of
suust irur r;n lir:if *i".F*S*ior",:;b e - f t l e d  b y  a n y  r e g i ; t e ; ; J  v o r e r  r ov o t e  f o r  s u c h  p u b l i co f f i c e " .  ( e m p h a s i s  " u p i i i " a  I
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iR e a d l n g  S e e t i o n  ;  f e - f O Z  ( f )  t o g e t h e r  w t t h  S e c t i o n  6 _ 1 5 4  ( 2 )
ev idences  an  ln ten t  by  the  Leg ls la tu re  to  g lve  an  tnc l l v ldua l
vo ter  s tand lng  on ly  to  obJec t  to  documents r  (e lec t lon  peEi t , lons

r  c e r t i f l e a t e s )  a n d  n o t  t o  p r o c e d u r e s .  T h l s  d l s t l n e t i o n  l s  e v e n
nore apparent when read ln the l tght  of  WydIgE_g.__gbr lqLenfgldr
s u p r a r  w h e r e  t h e  c o u r t  o f  A p p e a l s  r e s t r l e t e d  t h e  s t a n d l n g  t o
c h a l l e n g e  t h e  f o r m a l r t y  o f  t h e  a u t h o r r z a t l o n  p r o c e e d u r e s  o f  a
p o l i t l e a l  p a r t y  t o  a  m e m b e r  o f  t h a t  p o l i t i c a l  p a r t y r  w h l l e
secb ion  5-154 wourd  gran t .  any  vo ter  the  r tgh t  obJeet  to
c e r t l f l e a t e  l t s e l f .

r t  would be contrary to the WydleE rul tng and the eomrnand of
s e c t l o n  6 - 1 5 4  t o  p e r m i t  p e t l t i o n e r s  w h o  w e r e  n o t  d e l e g a t e s  t o  t h e
i lud le la l  convent ron  (hav lng  no  regar  r lgh t  to  be  in  a t tendanee)
t o  o b j e c t  t o  t h e  p r o c e e d i n g  o f  s a i d  e o n v e n t i o n .

c r e a r l y ,  p e t l t l o n e r s  c o u l d  n o t  g a l n  1 G - l o 2  o b j e c t o r  s t a n d l n g
to  commenee a  cour t  p roceed lng  char reng lng  the  proeedure  o f  the
Jud l le la l  convent ron  by  merery  f t l tng  an  ob jee t ion  to  the
c e r t i f l c a t e  o f  n o r n l n a t l o n .  c o n e e d e d l y  a  e a n d t d a t e  a g g r l e v e d  o r  a
p a r t y  e h a i r m a n  h a s  s t a n d i n g  u n d e r  r 6 - 1 0 2  a n d  e o u r d  h a v e
cha l lenged t t re  p roeeedrng o f  the  N ln t .h  Judrc rar  D ls t r i c t

o n v e n t i o n .  r t  l s  s u b m l t t e d  t h a t  p e t i t i o n e r s  e o u l d  o n r y  g a l n
s t a n d l n g  a s  o b j e c t o r s  t o  c h a l l e n g e  t h e  f a c e  o f  t , h e  c e r t i f l c a t e  o f
nomlnat lon not  the procedures.

There fo re ,  t h i s  p roceed ing  ehou ld

standlng.

t h e

b e  d l s m l s s e d  f o r  l a c k o t



PQIN!_l!t
AN oBJEcTroN To TEE DEsrcNATroN op JusTreE ETTANUELLT ASg UBBAqA! E_ ! g _u M E _B&BB Ep_

Jus t lee  Emanuer r r  was  desrgnated  as  the  Repub l ican
Democra t lc  and conserva t lve  cand lda te  fo r  wes tches ter  county
s u r r o g a t e  w l t h  d e s i g n a t l n g  p e t i t r o n s  f i l e d  b y  t h e  r e s p e c t i v e
p o l t t l e a l  p a r t l e s  b e t w e e n  , I u l y  9  a n d  1 2 ,  1 9 9 0 .  T h e  p e t l t i o n s
h a v i n g  b e e n  t i m e r y  f t l e d  " n i  f a c i a l l y ' c o r r e e t  w e r e  p r e s u m e d  v a r i d
( t { Y S  E l e c t i o n  L a w  6 - 1 5 4  ( I )  .

r n  a c c o r d a n c e  w l t h  t h e  p r o v l s l o n s  o f  N e w  y o r k  E l e e t i o n  L a w ,
m o r e  p a r t i c u l a r l y  S e c t i o n  6 _ 1 5 4  r  t h e  l a s t  d a y  t o  f i l e
o b j e e t i o n s  t o  s a l d  p e t l t l o n s  w a s  J u l y  1 5 ,  1 9 9 0  r  t h e  l a s t

ommence a  lega l  p roceed ing  to  lnva l - ida te  sa ld  pe t i t ions  $ras  ,Jury
2 6 ,  1 9 9 0 .

g e n e r a l

day  to

now t lme

T h e  1 4  d a y  l i m l t a t i o n  p e r l o d  w t t h l n  w h i e h a n  i n v a l i d a t i n g

Vaq--Letrgetr v.

LeEsyer 54 NY 2d

r o c e e d l n g  m u s t  b e  i n s t i t u t e d  l s  m a n d a t o r y

Ealabanlatr 17 NY 2d g2O, Ualrer__qfi_Bqhlnatrn v.
775, Gg.ab. le v.  L_eEeger g4 Ad 2d 5g4.

p e t i t i o n e r s  n o t  h a v r n g  f i l e c r  o b j e c t i o n s  t o  s a i d  p e t i t i o n s  b y
J u l y  1 5 r  1 9 9 0  a n d  n o t  h a v r n g  t r m e r y  e o m m e n c e d  a  r e g a l  p r o c e e d r n g
b y  J u l y  2 5 '  1 9 9 0 r  w i t h  r e s p e c t  t o  s a r d  p e t r t i o n  a r e
b a r r e d .

1 .
No ob jec t l ons  and  no
Responden t  Emanue l l l
t h e r e  b e l n g  n o  o t h e r
2 0  r r y  2 d  5 8 0 .

? t h g r  p e t l t i o n s  h a v l n g  b e e n  f l 1 e d ,l s  d e e m e d  n o m t n a t e d  b y  ; ; i ;  p " i t r " " ,pe t lL lons  f t led .  EqnLLnq ; .  peuers
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THE T{ITHIN PROEEEDING IS BARRED BY
! E E -PAq!BINE -QE-LAqEES.

I t  l s  w e l l  s e t t l e d  t h a t  w h e r e  a  p l a l n t t f f  h a s  u n r e a s o n a b l y

and lnexcusab ly  neg lee ted  to  asser t  a  r tgh t  by  eommenelng  a  eour t

p r o c e e d l n g  t o  t h e  p r e J u d l c e  o f  t h e  d e f e n d a n t ,  t h e  s u i t  i s  b a r r e d

on the  grounds o f  laehes  carmody- t {a l t ,  2a  seet lon  13 :33 .

r n  t h e  l n s t a n t  e a s e r  p e t l t i o n e p s  b y  O r d e r  t o  S h o w  C a u s e

dated  septernbec  26 ,  1990 seek  the  fo l low ing  re l ie f : .

l .  D e c l a r l n g  t h a t  a  e e r t a l n  e r o s s  e n d o r s e m e n t
n a g r e e m e n t i  e n t e r e d  i n t o  b y  t h e  D e m o e r a t l e  a n d  R e p u b l l e a n  p a r t i e s

o n  A u g u s t  2 3 r  1 9 8 9  a n d  A u g u s t  2 4 r  1 9 9 9 ,  r e s p e e t l v e l y ,  l s  l n v a l i d .

2 -A-  Dee lar lng  tha t  a l l  ae t lons  taken in  lmp lementa t lon

o f  t h e  i a g r e e n e n t t  a r e  l n v a l l d .

2 -8 .  Dec la r lng  the  Cer t t f lea te  o f  Nomlnat lon  o f  the

RepubL lcan and Democra t ie  i lud ie ia l  Convent ions  on  September  1g ,

1 9 9 0  a n d  S e p t e m b e r  2 4 r  1 9 9 0  a r e  l n v a l l d .

3 .  D i r e e t i n g  t h e  r e e o n v e n l n g  o f

D e m o e r a t l c  J u d l e l a l  C o n v e n t l o n s .

t he  Repub l l can  and

4 .  D i s q u a l l f y t n g  R e s p o n d e n t s  N i e o l a l  r  M l l l e r  a n d

E m a n u e l l l  a s . t h e  J u d l c l a l  C a n d l d a t e s  l n  t h e  N o v e m b e r  1 9 9 0  G e n e r a l

E l e c t l o n .

5 .  E n J o i n l n g  t h e  R e s p o n d e n t  S t a t e  B o a r d  o f  E l e c t i o n s

and Westches ter  County  Board  o f  E lee t , lons  f rom p lae lng  the  name

o f  R e s p o n d e n t s  N i c o l a l ,  M i l l e r  a n d  E m a n u e l l l  a s  c a n d l d a t e s  o n  t h e

N o v e m b e r  1 9 9 0  G e n e r a l  E l e c t l o n .

10



The resolut lon adopted by;  Respondent  westchester
Republ lean county  cornml t tee and the westehesLer  Demoerat lc  county
commlt tee that  Pet i t loners seek to  lnva l ldate a lso lnvo lves the
eand ldac les  o f  Responden t  Emanue l l l  and  Jus t l ce  samuer  G .  F redman

ln  the  November  7 ,  1999  Genera l  E lee tLon .

The  a fo reea ld  eand lda teg  h re re  nomina ted b y  t h e  r e s p e c t l v e
Democra t le  and Repub l lean Jud le la l  convent ions  pursuant  to  New
Y o r k  E l e e t i o n  L a w  S e e t l o n  6 - 1 2 4 t  a n d  6 - 1 2 6  o n  S e p t e m b e r  1 9 r  1 9 g 9
a n d  s e p t e m b e r  2 s  r  1 9 g 9  r e s p e e t l v e l y r  a n d  c e r t r f r c a t e s  o f
nominat ions  $rere  f i led  be tween Septembe r  2L ,  l9g9  and September
2 6 ,  1 9 8 9  p u r s u a n t  t o  6 - 1 5 S ( G )  o f  t h e  E l e e t i o n  L a w .

T h e  d e l e g a t e s  t o  t h e  s a l d  J u d l e l a l  D l s t r l e t  e o n v e n t l o n  w e r e
e l e e t e d  i n  t h e  S e p t e m b e r  1 2 r  1 9 g 9  p r l m a r y  E l e e t l o n  o f  e a e h
p o l i t i e a l  p a r t y  p u r s u a n t  t o  N e w  y o r k  E l e c t i o n  L a w  s e c t i o n  6 - 1 2 4 .
The sa id  deregates  $rere  desrgnated  by  the  pe t r t lons

r e s p e c t i v e  p a r t y  e l r c u l a t e d  b e t w e e n  J u n e  6 t  1 9 8 9  a n d
1 9 8 9  p u r s u a n t  t o  S e e t l o n s  6 - 1 3 4  ( G )  a n d  6 - 1 5 g  ( 1 )  o f  t h e
L a w  r e s p e c t i v e l y .

The dec ls lon  o f  bo th

e n d o r s e  t h e  s a m e  J u d i c l a l

E lee t lon  was a  mat te r  o f

l e x h i b i t  1  ( a )  ,  ( b )  r  ( c )  ,

knew or  shou ld  have known

Demoera t le  par t les  r  and as
I

o f  each

J u l y  1 3 ,

E l e c t  i o n

c o u r t  p r o c e e d l n g .

1 .  r t  s h o u t d  b e  n o t e d  t h a t  a n  a s s o e l a t e  o f  p e t r t l o n e r r s
a t t o r n e y ,  g l e  E l i . V i g l l a n o r  w h o  c o l n c i e " ; r ; t i V - " u =  t h en o t a r v  o n  r h e  v e r i f  t c a r l o n  o f  t t r e  w r t t r r ;  ; ; ; ; ; " J r n q ,  f  r r e d  ac o m p l a l n t  w i t h  t h e  N e w  y o r k ,  s t a t e  B o a r d  o f  E l e c t i o n  o nN o v e m b e r  r ,  1 9 g 9 . r e g a r d J . n g  t h e ' s e f t e m b e r  g ,  r 9 g 9  D e m o e r a t i cJ u d i c i a t  C o n v e n t l o n s r  t h e - s u b s t a n i e  o f  t h e  e o m p l a l n t - b ; i ; ; -e s s e n t i a r r y  t h e  s a m e  a s  t h e  s u b s t a n c e  o f  t h e  w i t h i np r o c e e d i n g .  S e e  E x h l b i t  Z .

R e p u b l l e a n  a n d  D e m o c r a t i c  p a r t l e s  t o

eand ida tes  ln  the  November  l9g9 Genera l

p u b l l e  r e e o r d  s l n c e  M a r c h  1 ,  1 9 8 9 ,

( d )  I  I  p e t l t l o n e r s  a n d  t h e i r  a t , t o r n e y

o f  t h e  l n t e n t l o n s  o f  R e p u b l l c a n  a n d

s u e h  h a d  a n  o p p o r t u n l t y  t o  l n s t i t u t e  a

11
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I' r ' he  rbso lu t lons  adopted  on  August  23 ,  and 24  ,
Democrt le and Republ lean Par t les  respec t ive ly
invorved the candrdaeres for  Just rce of  the supreme

d l c i a l  D r s t r r e t r  i l u d g e  o f  t h e  F a m r l y  c o u r t e  a n d

1 9 8 9  b y  r h e

a d d l t l o n a l t y

C o u r L r  N i n t h

TVestches ter
Sur rogate  ln  the  Novenber  6  |  1990 Genera l  E1ec t ion .

A s  i n  t h e  I 9 g 9  G e n e r a l  E l e e t i o n ,  t h e  d e l e g a t e s  t o  t h e  1 9 9 0
Ntn th  Jud lc la l  D ls t r l c t  convent lons  l re re  e lec ted  and the  1990
eand ida tes  fo r  Faml ly  cour t  and sur rogate  cour t  were  nominated  in
the  septenber  11 ,  1gg0 Repubr rcan and Demoera t rc  p r imary  Erec t l0n
p u r s u a n t  t o  6 - 1 2 4  o f  t h e  E r e e t r o n  L a w .  s i m t r a r r y  t h e  s a l d
de legates  and candrdates  fo r  Famr ly  and sur rogates  cour t  were
d e s i g n a t e d  b y  p e t t t l o n s  e l r c u l b t e d  b e t w e e n  J u n e  5 r  1 9 9 0  a n d  J u l y
1 2 '  1 9 9 0  p u r s u a n t  t o  5 - 1 3 4 ( 6 )  a n d  5 - 1 5 g ( 1 )  o f  t h e  E l e e t i o n  L a w .

rn  the  ergh teen (1g)  months  be tween the  pub l ic  announeement
o f  t h e  m a J o r  p a r t r e s  d e c r s r o n  t o  e r o s s  e n d o r s e  j u d i c t a l
eand ida tes  and the  comrnencement  o f  th ls  p roeeed ing ,  two e lee t ion
c y c l e s ' h a v e  b e e n  e o n p r e t e d  w r t h o u t  p e t l t r o n e r s  s e e k l n g  c o u r t
l n L e r v e n t r o n -  T h e  p e t r t r o n e r s r  f a r l u r e  t o  e o m m e n e e  a  p r o c e e d i n g
w l t h  r e s p e c t  t o  t h e  n e r o s s - e n d o r s e m e n t n  

r e s o l u t i o n s  u n t r l
s e p t e m b e t  2 2 r . 1 9 9 0  m o r e  t h a n  1 3  m o n t h s  a f t e r  t h e  r e s o L u t i o n s  w e r e
adoptedr  wEts  e lear ly  an  unreasonab le  length  o f  t lme (espee ia l l y
w h e r e  t h e  l e g l s l a t u r e  h a s  i m p o s e d  a  s h o r t  s t a L u t e  o f  l l m i t a i o n  o f
1 0 - 1 4  d a y s  i n  o r d e r  t o  m e e t  t h e  e x l g e n e r e s  o f  p r e p a r i n g  b a r l o t s
and eonduet ing eleet lons for publ le of f lce ta.Un_*qf___lql . lp
QqnslLLee--ag-gqns.es.saLlve--parLy v. leq 7r AD 2d 624) | and has
r e s u l t e d  l n  i n J u r y  n o t  o n l y  t o  R e s p o n d e n t s  N l e o l a l r  M i l l e r r  d h d
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Emanuel l i ,  but  , i . ro to the other eandrdates who erereinortnut"a by
h e  R e p u b l l c a n  a n d  D e n o e r a t l e  p a r t l e e r  ,  

t o  w l t r  ( S c a n c a r e l l l r
redman and Murphy who have not been nade party to thrs
r o c e e d r n g )  t o  t h e  e x t e n t  t h a t  s h o u l d  p e t i t r o n e r s  p r e v a i l  t h e
f o r e s a i d  p a r t l e s  h a v e .  n o  r e m e d y  a t  t h l s  l a t e  d a t e  t o  s e e k
l e e t l o n  o n  o t h e r  b a l l o t  l l n e s .

M o r e o v e r r  p e t r t r o n e r s r  d e l a y  r n  c o n m e n e i n g  t h i s  a e t i o n  e o u l d
eave major  po l t t iea l  par t les  w l thout  eand lda tes  fo r  the  November
r  1 9 9 0  G e n e r a r  E l e e t r o n  s r n e e  v a c a n e r e s  c r e a t e d  o n  o r  a f t e r
t o b e r  2 5 '  1 g g 0  w r l '  n o t  b e  f r l e d  u n t i l  t h e  N o v e m b e r ,  t g g l

e n e r a l  E l e e t i o n  ( N e w  y o r k  E l e e t l o n  t a w  S e c t l o n  6 _ 1 5 0 ) .  G i v e r i
h e  p r o b a b t r l t y  t h a t  a n y  d e e r s l o n  o n  t h e  m e r l t s  w t 1 l  b e  a p p e a l e d
o  t h e  c o u r t  o f  A p p e a r e T  t t  ' s  u n l r k e l y  t h a t  s u e h  d e c l s i o n  w r l l

f i n a l l y  d e t e r m l n e d  b y  O e t o b e r  2 5 ,  1 9 9 0 .
Eence,  to  permi t  pe t t t loners  to  go for th  w l th  th is

g e n e r a l  e l e e t o r a t e ,

l n  s o  f a r  a s  t h e

roeeed lng  nou ld  p reJud lce  the  r igh ts  o f  the

o t e r s  e o u l d  b e  w l t h o u t  a n y  e a n d r d a t e s  f o r  t h e  s u b j e c t  j u d i e l a l
f f i ces  in  the  November  1990 Genera l  E lee t ion .

T h e r e f o r e ,  t h i s  p r o c e e d l n g  s h o u l d  b e
r o u n d s  t h a t  t t  l s  b a r r e d  b y  t h e  d o e t r l n e  o f

pe t i t ioners  a l leged ly  seek  to  p ro tee t l

d l s m l s s e d

l a c h e s .

the

L3
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a  v r t r l  Y

FSrTpEll;t**p-Efrffiu_a_qass E_aE_aetrcNrhe thrust or- [e[rt1;n=6-ti"'i;o-i3""fu#-^t;l3$ondenrs
Colav i ta ,  Welngar ten  and Meh le l r  oD beha l f  o f  the  Repub l lcan  and
Demoera t le  par t les  respeet lve ly r  ae t lng  w l th  one another  as  par t
o f  a  eonnon p lan  eonspr red  to  v ro la te  the  New york  E lec t ron  taw
and the  cons t r tu t ron  o f  the  s ta te  o f  New york  by  en ter rng  rn  to
an agreenent  to  d lsen f taneh lse  the  e lec to rs  o f  the  Ntn th  Jud lc ia l
D i s t r l c t  a n d  d e p r l v e  t h e m  o f  t h e l r  c o n e t t t u t l o n a l  r t g h t  t o  c h o o s e
J u s t i e e  o f  S u p r e m e  C o u r t  ( p a r a g r a p h  1 g  p e t l t l o n ) .

T h e  t r u t h r  r n  f a e t ,  r s  t h a t  n o  o n e  w a s  o r  w t r l  b e  d e p r r v e d
o f  a n y  r t g h t  t o  d e s l g n a t e ,  n o m l n a t e  o r  e l e e t  J u s t l e e s  o f  t h e
s u p r e m e  c o u r t  l n  a n d  f o r  t h e  N t n L h  J u d l e l a l  D l s t r l c t  o r  a n y  o t h e r
j u d l c l a l  o f f l c e .  A s  p r e v l o u s r y  s e t  f o r t h  l n  p o l n t  r v  o f  t h i s
Menorandumr  Pet l t loners  and the  e lec to ra te  a t  la rge  had advaneed
a n d  s u f f i e l e n t  n o t l c e  t h a t  t h e  t w o  n a J o r  p o l t t i e a r  p a r t i e s  i n
westehes ter  county  were  go lng  to  endorse  the  same cand lda tes  fo r
Jus t lce  o f  the  supreme cour t r  Judge o f  the  Famr ly  cour t2  , Iudge o f
t h e  c o u n t y  c o u r t  a n d  J u d g e  o f  t h e  s u r r o g a t e r s  c o u r t  r n  t h e  1 9 g 9 ,
1 9 9 0  a n d  I 9 9 l  g e n e r a l  e l e e t i o n .

r f  a n y o n e  $ r a s  d l e g a t t s f l e d  w l t h  t h e  d e e l s l o n  o f  t h e  m a J o r
p o l l t l c a l  p a r t r e s  t h e y  c o u r d  h a v e  f r e l d e d

and or  1990 Jud le laL  Convent lone ln  and
D i s t r i c t  a s  w e l l  a s  f l e l d e d  c a n d l d a t e s

C o u r t  i n  t h e  R e p u b l l e a n T  D e m o e r a t l c r

R i g h t  t o  L l f e . 1 9 9 O  p r l m a r y  E l e e t l o n s .

because o f  an  exempLlon  gran ted  by  the
eand lda te  i s  no t  requ l red  to  be  a  member

d e l e g a t e s  t o  t h e  1 9 8 9

f o r  t h e  N t n t h  J u d i c l a l

fo r  Sur rogate  and Faml ly

C o n s e r v a t l v e r  L i b e r a l  a n d

I t  shou ld  be  no ted  tha t

l e g i s l a t u r e  a  j u d t c i a l

o f  a  p o l l t t e a l  p a r t y  i n

14
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order t ,o enter t 'hat '  PartYr s

pet i t loners  here ln  cou ld  have

t h e  f l v e  p a r t Y  P r i m a r l e s .  
r

I f  pe t l t , loners  l  Lhe l r  a t to rneyg or  anyone e lse  l 'as

c l l ssa t ls f led  w l th  the  eho ice  o f  the  two rna jo r  po l l t l ca l  par t les

f o r  J u c l t c l a r  o f f l c e s  l n  t h e  l g g g  o r  1 g g 0  G e n e r a l  E l e c b l o n '  t h e y

had a  veh ic le  to  cha l lenge those eho leee '  The facb  tha t  they

e lec ted  no t  to  cha l lenge those cand lda tes  e l ther  ln  cour t  (see

Po ln t  I I )  o r  a t  the  ba l lo t  boxr  bu t  ra ther  wa l te t l  un t l l  the

e leventh  hour  to  eommenee a  f r l v l lous  lawsu l t  bespeakes  o f  the l r

s l n i s t e r  m o t l v e s .  I t  l s  a p p a r e n t  t h a t  t h e l r  f a l l u r e  t ' o  u s e  t h e

p r o c e s s  l s  a  m a n l f e s t a t l o n  o f  t h e l r  t r u e  l n t e n t l o n  t o  f r u s t r a t e

t h e  p o l l t l e a l  p r o c e s s .  I t  l s  s u b m l t t e d  t h a t  t h e  l n s p l r a t l o n  f o r

th is  lawsu l t  comee not  f rom the  burn lng  bushr  bu t  ra ther  f rom the

r o a r l n g  d r € .

C l e a r l y r  t f  P e t l t l o n e r s h a d  a  g e n u l n e  o b j e c L l o n  t o  t h e

p o l l t l e a l  P a r t l e s  w l t h  t h e  t i m e

they  cou ld  have mounted a  Pr inarY

o f  t h o s e  P o I l t l c a l  P a r t l - e s  '

a n  l n d l e a t l o n  o f  e l t h e r  t h e i r

f a t t h r  r € l t h e r  o f  w h l c h  s h o u l d

canc l ldac les  o f  the  two rnaJor

g lven by  the  advanee no t lcer

cha l lenge to  the  cand lda tes

P e t l t l o n e r s  f a l l u r e  t o  d o  s o  l s

lack of  suPPort ,  or  laek of  good

not  be  sanc t loned bY th ts  eour t '

p r l n a r y .  E e n e e T  e l t h e r  o f  t h e

been eand lda t .es  ln  any  or  a l l  o f

1 . N Y s  E l e e t l o n  L a w  S e e t l o n  6 - 1 2 0  ( 1 )  a n d  ( 4 )  p r o v l d e - 9 ! t t  a

d e s l g n a t l n g  p e t l t l o n  t o  n o m l n a t e  a , P e r s o n  a s  a  c a n d l d a t e  f o r

; ; ; t y  ; ; r i " a l l o n s '  e x c e p t - a s  a  c a n d i d a t e  f g t  j u d l c t a l

o f  f  i c e r  s h a l l - b ;  v a l t d  
- o n l y  

t f  t h e  p e r s o n  d e s l g n a t e d .  o n  t h e

F E i i i o n . t "  " r , - " n r o i f " a  t n e i b e r  o f  t i r e  p a r t y  d e s l g n a t l o n '

I t  l s  a  r a r b  s l t . u L a t l o n  f o r  a  p o l l t t e a l  p a r t y  t o
announce who l t s  cand lda tes  w l l l  be  two year !  ln  advance '
f y p i c a l l y  p o i t t l c a l  p a r t l e s '  .  a n n o u n c e  t h e l r  c h o l c e  f o t

c a n d l d a L . e s  w e e k s  b e f o r L  t h e  t l m e  t o  c l r c u l a t e  d e s l g n a t l n g
p e t l t i o n s  w h l c h  h a e  p r o v e n  t o  b e  s u f f i c l e n t  t l n e  t o  n o u n t  a
' " ; f ; ;? ; -c t rJ i lense whbre  there  ls  a ,  good fa l th  d lsagreement
i l ig t* i f r "" i ! ! i ; I6 is"6i - [ t 'e ' -commr[tee6 of  a pot l t rcal  partv '
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