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Prefatorv Statement

This Brief is submitted on behalf of Petit ioners-

Appellants (hereinafter referred to as ttPetit ionersrr) in reply to

the six separate Opposing Briefs interposed on behalf of above-

named Respondents, other than as herein indicated. Respondent

Brevett i  is in default,  having served no Opposing Brief, and

Respondent Westchester County Board of Elections has expressly

waived f i l ing of an Opposing grief l .  The New York State Attorney

General, although served, declined to part icipate.

A. The Issue Before this Court is a Substantial But Narrow one

The fundamental and relatively sinple issue to be

addressed by this court is whether or not Justice Kahn was

correct in sumrnarily disrnissing the Petition for failure to state

a cause of action (R1-7), thereby depriving Petit ioners of their

ttday in Courtrr.

PetitLonersr appeal asks this Court to correct that

injustice by finding as a matter of law that:

1,. the Petit ion does state a cause of action, and

further that

2. Petit ionersr Record before the Lower Court (Rf3-

761,  i .e . ,  the  Pet i t ion  (RL3-25) ,  the  Exh ib i ts  there to  (Ex .  rAn

through rrcx) (R26-54) and the undisputed corroborating Affidavits

1 By letter, dated December L2, t-990, to the Clerk of this
court, the westchester county Board of Erections expressry
stated it  was taking no posit ion on the merits of the cross-
endorsenents issue raised on this appeal. I t  fai led to submit a
Brief, in conformity with CPLR 5528 (b) ; Supreme Court Rules,
Thi rd Dept .  800.9,  and is ,  therefore,  a lso in  defaul t .
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of three witnesses at the Judicial Nominating Conventions (R55-

761, required vacating of the Certi f icates of Nomination as a

matter of raw on grounds of i l legarity, fraud, and pubric poricy

and the related ancil lary rel ief requested.

The pleaded Election Law violations, detai led Ln

Pet i t ionersr  Object ions and Speci f icat ions of  ob ject ions,  f i led

with the New York state Board of Elections (R35-51), included,

inter al ia, as to the Democratic Judicial Norninating Convention:

lack of a quorum, fai lure to take a Rorr cart of Deregates to

determine the presence of a qluorum, failure to provide adequate

seating to accommodate the required number of Delegates and

Alternate Delegates. As to the Republican Norninating Convention,

the pleaded Election Law violations included: Party Chainnan and

Convenor thereof, Respondent Colavitars continuing to preside as

Temporary and Permanent Chairnan after the Convention was

organized.

The latter violation is evident fron the very face of

the Certi f icate of Nonination f i led by the Republican party (R2G-

27). Therefore, the rDeterninationrr of Respondent New york State

Board of Election validating the Certi f icate of Nomination on the

ground that the uobjections go behind the documents and records

on f i le  in  th is  of f icerr  (RL29)  is  c lear ly  er roneous.

on  j ud i c ia l  rev iew ,  t h i s  cou r t  mus t  f i nd  tha t

Respondent New York State Board of Election failed to discharge

its statutory duty to invalidate the Republican nominating

cert i f icate by reason of i ts facial ly revealed violation. See,



Meader  v .  Ba rasch ,  133  A .D .2d  925 ,  S2L  NyS2d  1L3 ,  (3 rd  Dep t .

1987), where the Board voided a Certi f icate of Nomination because

the Minutes appended showed that the number of votes cast did not

add up to a qluorum.

All the aforesaid violationE contravened mandated

Elect ion Law safeguards conta ined in  sec.  6-126(L,  thereof ,

designed to protect the electorate from the coercive, corruptive

influences of party rrbossesrr.

fn construing the Election Law, its history has

considerable force. Matter of KnoI I in ,  59 l t { isc .  373,  LLz NySupp

3 3 2 ,  a f f r d .  ] - 2 8  A p p .  D i v .  9 0 8 ,  L L 2  N y S u p p  I I 3 4 ,  a f f r d .  1 9 6  N . y .

526  ,  89  NE l l 05  (  1908  )  .  f  t  r nus t  be  g i ven  i l i be ra l

in terpretat ionrr ,  rn  re Barber ,  24 AD2d 43,  263 Nys2d sgg,  a f f  rd .

16  NY2d  963 ,  265  NYs2d  282 ,  2L2  NE2d  769  (L965) ,  t o  e f fec tua te

the legislat ive intent, to provide:

rrabsolute assurance to the cit izen that his
wish as to conduct of affairs of his party
night be expressed through his ballot, and
thus give effect, whether it be in accord
with wishes of leaders of his party or not. r l
Koopers te in  v .  Power ,  L53  NYS2d  9Og,  a f f t d  2
A D 2 d  6 5 5 ,  L 5 3  N Y S 2 d  S 4 L ,  a f f f d  L  N y 2 d  9 6 8 ,
L54 NYS2d 533,  t -36 NE2d 7Og,  mot ion granted L
N y 2 d  9 1 , 7 ,  1 _ 5 4  N y S 2 d  9 7 2 ,  L 3 6  N E 2 d  9 L 4  ( L 9 5 6 ) .

rt is rudimentary that the absence of a quorum at a

judicial nominating convent,ion renders the nomination a nu1lity,

and the cert i f icate of nomination wil l  be declared void in a

judicial proceeding brought pursuant to sec. 16-t-02 of the

Erection Law. (see, Meader v. Barasch, supra, cit ing Matter of

wager  v .  New York s tate Board of  Erect ions,  59 ADzd 729,  73L,  399



N Y s 2 d  5 5 1 '  a f f r d .  4 2  N Y 2 d  L L 0 0 '  3 9 9  N Y s 2 d  6 5 9 , 3 6 9  N . E .  L L 9 2

( L e 7 7 '  .

No less fatal are the other preaded convention

v io la t ions.  (see,  Bannigan v.  Hef fernan,  2O3 Misc.  429,  L l -5

NYszd 889,  mod.  on other  grounds 280 App.Div .  89L,  115 Nys2d

4 4 4 ,  a f f r d .  3 0 4  N Y  7 2 9 ,  I 0 8  N E 2 d  2 0 9  ( 1 9 s 2 ) ) .

Respondents have totally failed to refute Petitionersr

argument that the Lower Court erred in ruling that the petition

did not state a cause of action on which rel ief could be granted,

and in finding no cause of action stated because trthere is no

proofrr by Petit ioners (R4) as to their factuarly undisputed

allegations of Jurisdict ionally fatal violations at the judicial

conventions. Respondents have not cited any record reference or

any legal authority to sustain such finding, particurarry

egregious in the face of Petitionersr overwhehning factual

showing to  the contrary  (R26-27a,  R32-51,  R55-76) .

Moreover, the Lower court erred in fairing to aeeord

Petit ionersr an evidentiary hearing, as a matter of due process,

to prove by oral testirnony the violations at the Democratic

Judiciar convention (as hereinabove stated, the Repubrican

Nominating Certificate and Minutes appended thereto showed clear

vioration of Election Law 6-L26(1)). such evidentiary hearing

would also have required Respondents to explain the genesis of

rrthe Three Year Pranrr and their part icipation in i t ,  as werr aE

the factual contentions of convention abuses.

4



B. Respondentsr rncrusion of Matters Dehors the Record is
ImnroDer and Sanctionable

Petitioners object to the excessive incrusion by

Respondents of numerous factual matters in their Opposing Briefs,

which are not only compretely irrelevant and strongry disputed,

but completely dehors the record. As stated in Murrigan v.

Lackey ,  33  AD2d  99L ,  3O7  NYS 2d  37L ,  34  App .D iv .  2d  732 ,  3 l , 2

NYs2d  451  (4 th  Dep t .  1 -970 ) :

nlt is well-established that review by the
appellate division is l irnited to the record
made before Special Term and the court is
bound by the cert i f ied record on appeal.
Matters contained in the brief, not properly
presented by the record are not to be
considered by an appellate court. r l

The incrusion of matters not in the record is

sanctionable under cPr.,R ss2|, and the brief may be str icken from

the record. Terner v. Terner, (44 AD2d 7o2, 354 Nys 2a 161 (2d

Dept . ,  L974' l  ,  Norgauer  v .  Norgauer ,  r2G AD 2d 9s7,  51L Nys 2d 73L

( 4 t h  D e p t . ,  1 9 8 7 ) .

l-. Counsel for Respondent Emanuelli rnakes reference

to certain al leged remarks at oral argument before Justice Kahn,

nowhere found in the Record on Appeal. Even assunlng they were

rerevant and not self-serving, these unsworn statements by

Respondent Emanuell i ts counsel as to his (Emanue1lirs) al leged

view of the propriety of the pledge provision courd not be

considered by this Court.

The oral argument before Justice Kahn hras recorded by a

Court Reporter. Respondents did not object to the absence of a

transcription thereof from the Record on Appeal. The Court witl

t
I a

I
I



recall that when Petitioners forrnally moved for a preference,

several Respondents cross-moved to dismiss Petit ionersr appeal

for omission of other documents deemed necessary by them.

AccordinglY, Respondent Ernanuelli rnust be deemed to have waived

any contention as to the relevance, materiarity, or probative

value of his counselrs remarks at orar argument, particularly, as

he has not offered any transcribed copy thereof.

2. Respondents parisi and Colavitar dS weII as

Respondents Emanuelli and New York State Board of Elections,

refer in their Opposing Briefs to a dehors-the-record alleged

May 25, L990 rrDeterminationrr by Respondent New York State Board

of Elections coneernlng a dehors-the-record complaint-letter by

a third person, unrerated to petit ioners in this proceeding,

transmitted to said agency by the Governorrs office. They also

refer to a dehors-the-record retter, dated May 25, 1990,

allegedly transmitted by the New York State Board of Elections to

such third person2. without troubling to exprain how they

acquired possession of  these statutor i ly  rpr iv i leged and

Confidentialrr documents, Respondents Parisi and Colavita annex

copies of such documents as exhibits to their Opposing Brief for

2 rn light of the uncontroverted refutation facts put
before this Court on Petit ionersr preference application l iee
Append ix  he re to )  ,  such  dehors - the - reco rd  

- rL fe rences  
by

Respondents are in bad-faith. The docurnentary proof subrnittei
with that apprication showed, irrefutably, that t") peti t ioners
were not part ies to such prior conplaint; (b) the third-party
cornprainant never received a copy of either the May 25, l-99-o
letter or the rrDeterminationt of the same date; and ic) the New
York state Board of Erections conceded that i t  made no
inves t i . ga t i on  p r i o r  t o  i ssuance  o f  sa id  May  2s ,  L99orrDeterminationrr .



their purely prejudiciat va1ue. The dehors-the-record al leged

May 25, 1990 rrDeterrninatl-onn document is also, most improperry--

and knowingly so--annexed as an exhibit to the opposing Brlef

submitted by counsel for the New York State Board of Elections.

3. The aforesaid docurnents alr unpaginated, ln

v iorat ion of  cpLR s52g (3)  (b)  a long wi th  four  (4)  s i rn i lar ry

unpaginated, eelectively-chosen Gannett nehrspaper art icles3,

annexed by Respondents Parisi and Colavita as exhibits to their

Opposing Briefs' are nowhere contained in the Record. These

Respondents surely know that itexhibits containing data not in the

3 Parisi and Colavitars selectivity is demonstrated bytheir failure to put before the court, inler alia. two articles
appearing in the Gannett nehrspapers on augrust 7 LSSO and Augrust
I ' L990 relating to the ,arm-twistingrr of then supreme court
Justice Emanuell i to secure his resignition under the 1989 deal.
The August 7, l-990 article guotes Respondent Colavita as sayingi

rrOut of deference to i l€, and a recollection
of  the  -  agreement  w i th  the  Democra ts ,
(Enanuel l i )  acceded to my wishes.r l

The August 8, l-990 column reports:

rrEmanuell i did resign but not before giving
leaders of both polit ical parties a bad case
of heartburn. Real porit ical readers revere
and adhere to a code that says their word is
their bond. Never did they guess that
Emanuell i, a product of the polit ical system,
would even hint at allowing a aeif, a
publicly proclaimed one at that, to be
broken. r l

copies of the two aforementioned ornltted articles are included inPetit ionerst Appendix hereto, for sanctions purposes, as evidence
of these Respondentst bad faith.



(

record wi l r  not  be considered on appear ' ,  Granvi r le  v .  Ross,  274

App.Div .  4gL,  84 NYs2d 659 (1st  Dept .  1948) ,  and that  , ,appears

must be decided on the content of the record aloner. Fehlhaber

corp.  v .  s ta te of  New york,  6s AD2d t -19,  4Lo Nys2d g2o (3rd.

D e p t .  1 9 7 8 ) . Even apart frorn controlling case law, these

Respondents have violated CPLR 5528, sanctionable under CpLR

5528(e)  and th is  cour t , rs  Ru le  goo.9(d) ,  inc rud ing  the  s t r i k ing  o f

their  opposing Br iefs.  Jenkins v.  Marsh, l_36 Misc.  zgL, 24o

NYSupp 728 (Monroe county,  1930),  Ford v.  walker,  277 App.Div.

4L6, 237 NYSupp 545 (Lst  Dept.  L92gl  ,  Hess v.  Kennedy, L7L

NYSupp. 51 (App. Term Lst Dept.  L91g).

4 - Respondents Emanuerri, rrrirrer, New york state

Board of Elections, Westchester Democratic County Comrnittee,

Mehiel and Weingarten set forth a trCounter-Staternent of Factsn.

A rrcounter-statement of Facts, is plainry inappropriate to a case

arising on appeal from the granting of a dismissal motion where

all facts alleged by Petitioners, and inferenees therefrorn, are

assumed true for purposes of the rnotion. (see point rr,

here ina f te r )  . Respondents I  inc lus ion of  these Counter-

staternents, reprete with sharply disputed statements, must be

perceived in lts true l ight intentional confusion of the

central issues in this case and for the purpose of introducing

irrelevant, incornpetent, and prejudicial matter.

5. Respondent Enanuell irs opposing Brief represents

the ultimate bad-faith submission. Although Respondent Emanuell i

is represented by one of westchesterfs largest law firms, his



rrcounter-Staternent of Factstr is devoid of any record references

and contains numerous factual staternents, entirely unsupported in

the record- Nineteen (19) separate statements therein are

conpletely irrelevant to this appeal. In addition, such

ar legat ions  represent  inadn iss ib le  hearsay ,  op in ions  or

conclusions, rather than rrfactstr. Several of the statements are

demonstrably farse,  (e.9. ,  h is par.  11,  opp. Br.  p.  7,  as to the

timeliness and cornpliance with statutory requirements in the

eommencement of the proceeding before the New york State Board of

Erections, which, in addition, he lacks standing to assert, see

Par. D' infra). Such inexcusable irnproprieties, replicated in

the text of the opposing Brief, not only of Respondent EnanuellL,

but, also in the Counter-Statements of Respondents MiIIer and New

York State Board of Elections, merit this Courtrs condemnation.

c. Respondentsr Failure To Cross-Appeal Precludes Consideration
of Their Affirmative Defenses 

-on 
This Appeal. References

Thereto Are fmproper and Should Be Strickei

Respondents, all of whom are represented by seasoned,

polit ically attuned counsel, have atternpted to divert, obfuscate,

and confuse the issues raised on this appeal by discussion of

their legally and factually unfounded pleaded defenses. None of

those defenses, horrrever, have been preserrred for apperrate

review. They were not rured on by the court below, and no

exception thereto was taken by any of the Respondents.



The Lower courtrs decision explicitry rured out

consideratlon of such defenses as its ratio decidendi:

rrVarious defendants have moved to dismiss
upon considerations of jurisdict ion, fai lure
to s tate cause of  act ion,  Ia tches (s ic) ,
s tatute of  l in i ta t ions,  e tc . . .  However ,  i ;
the interests of judicial economy and with an
acknowledgment that this deciJion rnust be
rendered  i n  an  exceed ing l y  exped i t i ous
manner, the court shall directly address the
merits of the petit ion i tself,  in order that
the  i nev i tab le  appea l  p rocess  may  be
commenced in a t imely fashion. r (R5-6)

4 Neither did Petitioners include among their treuestions
Presentedrr (pp. 3-3a of petit ionersr main sriLt l  ,  nor 

-did 
th;t

otherwise address, the question of the correctness of Justj-ce
Kahnrs decis ion not  to  ru le  on the va l id i ty  o f  pet i t ioners l
contention that Respondents were ttin default fo-r having failed to
t inery serve p leadings or  defect ivery ver i f ied nreaaings. , ,  (R5) .

I

I

Respondents did not cross-appear f rom the Lower courtrs

deliberate decision not to rure on the validity of their

defenses. Had they done so, this Court would have been linited

prelininarily to a detennination of the correctness of said

decision. Respondents do not even incrude in their opposing

Briefs as one of the trQuestions Presentedrr the correctness of

Justice Kahnrs decision. Nor did petit ioners include it among

their frQuestions presente6rr4. Hence, that question is not

properly before the court. since this court is not a court of

original jurisdiction, but a court of intermediate review, any

guestion as to the validity of the defenses themselves is

clearly not properly raised by Respondents before this court.

Petit ioners wil l, therefore, not encumber or protract this Repry

Brief with any reply to Respondentsr arguments with respect
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thereto, other than to reemphasize their utter lack of meritr ds

set forth in the Prelirninary Statement of petitionersr main

Br ie f .

rt is irnproper for Respondents to include in their

opposing Briefs euch extraneous mattere having nothing to do

with the action of the Lower court, which is the subject of

Petitionersr appear -- or any action (or non-action) of the Lower

court complained of by them, properly the subject of a cross-

appeal5.

The root of apperlate jurisdiction being an appeal by

the party aggrieved, an appellate court witl not correct error

where such party took no appeal. Burns v. Burns, 190 Ny 2LL, gz

N E  L L 0 7  ( 1 9 0 7 ) ;  B u r m e s t e r  v ,  o r B r i e n ,  L 6 6  A p p . D i v .  g 3 2 ,  1 5 1

N Y s u p p  1 1 0 7  ( 2 n d  D e p t .  1 9 1 5 ) . fn  the  c i r cums tances ,

Respondentsr Opposing Briefs, the major port ion of which relates

to their defenses, should be disregarded or Respondents reguired

to redact their irnproper inclusion of such extraneous material.

D. Respondent New York State Board of Elections Has Waived AII
Defenses by railing. to Assert Them in rts Answer or By
Motion and by Rendering a Determination on the Merits 

-1

1. over and beyond the waiver of defenses raised by

Respondents in their opposing Briefs by their failure to file a

cross-appeal and the lega1 irrelevance of such defenses to this

appeal' Respondent New York State Board of Elections has further

waived a l l  defenses:

5 See footnote 4, Eupra.
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(a) by failure to interpose same

(R127-8) r ds required by epLR 3018 or

CPLR 32I I i  and

(b) by rendering a Deterrnination

mer i ts  o f  Pet i t ioners t  Ob jec t ions

Speci f icat ions thereto (R38-5L) .

in its Answer

by Motion under

(R129)  on  the

( R 3 2 - 3 7 1  a n d

Accordingry, any objections based on petit ionersl

standing as objectors, the timeliness of their objections, or

other procedural compliance by then has been waived by the only

Respondent with standing to assert thern.

E. The Partisan Posit,ion Taken by Respondent New york State
Board of Elections Makes the Need for Judicial Review
Inperative as a Matter of public policy

Respondent New york state Board of Elections is a

public agency charged with the duty of enforcement of a law

designed trto encourage the broadest possible voter part icipation

i n  e l e c t i o n s r r ,  w i t h  p o r r e r  t o  h o l d  h e a r i n g s ,  c o n d u c t

investigations, and to init iate judicial proceedingsr including

criminal prosecutions to enforce the penal provisions of the

E l e c t i o n  L a w  ( S e c s .  3 - 1 0 2 ,  3 - 1 0 4 ) .

As this case crearly demonstrates, however, the

administrative process before Respondent New york State Board of

Elections afforded neither investigation, nor a hearing to

Petitioners. The adnritted practice of Respondent New york State

B o a r d  o f  E r e c t i o n s ,  a s  s h o w n  b y  i t s  o c t o b e r  L ,  L 9 9 o
rrDeter:minatl-onrr (R129) , which it  annexed to i ts Answer (R127-g)

to the Petit ion herein, is not to address objections that mgo
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behindrr the face of the Certif icate and papers on fi le with them.

n . . . the  issues  ra ised in  the  spec i f i ca t ions
of objections go behind the dbcuments and
records on fi le in this office and, as such,
cannot be determined by this Board.rl

As shown hereLnabove, even where, as here, the

Republ ican cert i f icate of  Nominat ion is,  indeed, facial ly

irnproper, the Board, nonetheless, refused to invaridate it.

Adninistrative redress through the New york state Board of

Elections is, thusr drt i l lusory remedy and serves to underscore

the conpell ing need for judicial intervention.

unguestionably, the suspect conduct of Respondent New

York State Board of Elections explains its hosti le position in

these judicial proceedings. clearry, it is inappropriate for

such pubric agency to activery seek to forecrose review

judiciatly of the Election Law abuses pleaded in the petit ion

h e r e i n 6  w h i c h  i t ,  f a i l e d  a n d  r e f u s e d  t o  p r o v i d e

adninistrativery. This abdication of the Boardrs statutory

responsibirity to the public is part of an on-going pattern of

inaction, negrect, and rnisfeasance, demonstrated by its fairure

to address comprained-of 1989 convention violations.

6 This inciefensible position on the part of Respondent New
York state Board of Elections is particulir ized in plt it ionersl
october 28, 19?9 Reply Affirmation in further support of their
Preference Application. Pertinent extracts witl i  the exhibits
referred to therein are included in Petit ionerst Appendix hereto.

l_3



Point I

RESPONDENTS HAVE FATLED TO REFI'TE CONTROLLING AIITHORITY
THAT THE TTHREE YEAR pr,ANrr rS, AS A MATTER OF LAW,
ILLEGAL. UNETHICAL AND PROHIBITED BY PUBLIC POLICY

A.  Rosen tha l  v .  Ha rwood ,  35  N .Y .2d  469 ,  353
NYS2d 937,  323 NE2d J-79 (L974)  ,  Rel ied on By
Respondents, Does Not Sustain the Legali ty
of the rrThree-Year PIan.

L .  Responden ts  a rgue  tha t  because  the  c ross -

endorsement of judicial candidates is not a practice specif ical ly

prohibited by the Election Law, Justice Kahn correctly decided

that the Petltion faited to state a cause of action. They cl-te

Rosenthar v. Harwood, suprar ds signifying court of Appealsl

app rova l  o f  j ud i c ia l  c ross -endorsemen ts ,  and  as  hav ing

rrdetetmined this very issuerr in Respondents I favor (Millert s

Oppos ing  B r ie f ,  a t  p .  8 ) .

The cross-endorsements issue in this case is one of

f irst inpression. rt is rrthe other side of the coin, of

Rosenthal, unresolved by that case, but logicarly governed by

its rationale, whichr oD closer analysis, supports petit ionersl

contentions.

In Rosenthal, the Court of Appeals said that a najor

poli t ical party could not, by i ts by-laws, impinge on the

independence of a Judicial nominee by precruding him fron

accepting the cross-endorsement of another party. fn the instant

case, the two maJor parties, by written resolution adopted by

their Executive Committees, thereafter adopted and ratified by

the judicial nominees at the Judicial Norninating Conventions,

ignored the very bedrock on which Rosenthal rests: they did
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inpinge on the independence of the judicial noninees by requiring

thern, inter aria, to accept the cross-endorsement of the other

major party. The independence of the judiciary is unethically

compronised in both cases.

rndeed, the instant case is a fortiori: Rosenthal

involved a single cross-endorsement by a minor partyT of a major

partyrs judiciar candldate ln one erection year. The instant

case invorves, inter alia, najor party cross-endorsements in

nultiple judicial races over a period of years a serious

inpingement on the two-party system, as werr as a rear

disenfranchisement of the voters and the negation of their vote,

since on Election Day, voters would be lirnited to an identical

slate of candidates on both Republican and Democratic l ines.

Additlonalry, the agreement required the judiciar nominees to

accept contracted-for resignations so as to create vacancies for

other Judiciar candidates, and a pledge to split judiciar

patronage, once nominated a far more pernicious practice and

precedent than the lirnited situation proscribed by the ethical

rationale behind Rosenthal.

7 The significance of rninor party cross-endorsements in the
development of New yorkrs virtually unigue rnulti-party system,
pennitt ing minor parties to hold the balance 6r power, is
discussed in scarrow, ".rt i"", "1""aio.=, "nu *"nr"="ia"aidn in
the State of New york, dt SS-79, (New york @r-e83 )  .

l
[]
l i

ffi
t

I
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Respondents  Have Fa i red  to  Refu te  pe t i t ioners l
Arguments that the rrThree-year planr contravenes Law
and Pubric Poricy, As Reflected in constitutionar and
Statutorv Historv and Ethical Rules.

unaddressed by Respondents is the fact that, unrike

Rosenthal, the subject Petition alleges that the uncontested

judicial nominations in guestion were the result of an i l legal

trading of judgeships, violating penal provisions of the Election

Law, as werr as ethicar rules. Respondents conpretely ignore

Petit ionersr arguments and discussion of legar authority in

support of their contention that the trading of judgeships

represented a corrupt, exchange of rtvaluable considerationm (Sec.

17-158(3),  no less foul  than i f  there had been a monetary

exchange; see arso, peopre v.  Hochberg,  62 AD2d 23g (3rd Dept.

1978r p€r Mikol l ,  J.) ,  sustaining the br ibery convict ion under

the predecessor provision to present Election Law provisions, ES

werr as violation of the public officers Law, of an Assembryman

running for re-electLon, who exacted a promise from another

potential candidate not to run against hirn in the primary, in a

district where vlctory would be assured the prinary winner in the

general election (ttthe benefit accruing to the public official

need not be tangibre nor rnonetary...to be corrupt use of

posit ion or authority,t (at 246-71 . An agreement, assuring a

candidate of guaranteed victory, is a 'suff iciently direct

benefit . . . to be incruded within the term rthing of value or

personar advantags. rrr (peopre v. Hochbercr, supra, at 2471 .

The public poricy of the state of New york, reflected

in the aforesaid decisional 1aw,

B .
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protections against, and penalties for, practices corruptive of

the denocratic process and constitutionally-guaranteed voting

rights, demands that the subject barter agreementr tlo matter how

lofti ly packaged, b€ recognized for precisery what it is a

corrupt pact, which nust be set aside.

rt lras early recognized that corrupt bargaining and

trading of poLiticar offlces was an evil to be remedied by

election raw statutes, thereafter enacted to protect the

franchise.  As noted in pet i t ionersr main Br ief  (at  pages 11-12),

regisrative concern twith the corruptions which had been

witnessed under the present (Suprene Court) systemn is a subject

long pre-dating the Election Laws. Debates in the New york State

convent, ion.  1846, dt  p.  585-594. Legis lator Kirk land, who was

outvoted on the issue of popular electlon of supreme court

judges, disfavored by hin, gave as his reason for supporting the

amendment permitting election of such judges by judiciar, rather

than senatorial, districts:

rrI supported this amendment because in my
judgrment it wiII diminish in some degree the
danger of corrupt intrigues and selfish
bargains and combinat ions at  nominat ing
conventions; it wil l enable the elector to
know better the character and gualif ication
of the candidate thus more intell igentty and
more safely to cast  h is vote;  i t  wi l l  c ieate
on the part of the elector a deeper sense of
responsibi l i ty .  t t  Debates,  supra,  €r t  5gG (see
Appendix hereto)

rn time, the ever-present and infinite ingenuity of

polit icians and anbitious judicial aspirants betrayed those Lg46

Iegislative high hopes. Continuing party abuses in connection
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with judicial nominating conventions reguired remedial action.

Peop le  v .  w i l le t t ,  2L3 N.y .  3Gg,  Loz  N.E.  7o7 (Lg t_s)  p rov ides  an

il lurninating discussion of the historical background giving rise

to the penal provisions of the present Erection Law in the

context of supreme court judgeships. rn willett, our highest

Court sustained the felony conviction of one of three judicial

candidates who was nominated to the Supreme Court bench at the

Democratic Judiciar convention in 1911, based on penar Law

provisions identical to those now found in sec. l7-r58 of the

Election Law. Noting that

rrThe indictrnent does not a11ege that the
defendant directly or indirectly paid or
offered to pay noney or other valuable thing
to a person tb indulce any rot", to vote for
h i m  a t  t h e  c o n v e n t i o n  e x c e p t  a s  i t
incidentally avers that a delegatl did vote
for the defendant in return for the varuabre
consideration promised and paid to the party
Chairman and the delegate to procure such
nomination for the defendantr,

the Court of Appeals, nonetheless, concluded that

rrthe statute should be construed to include a
promise to procure, oE cause by influence or
otherwise, a nomination to public office by a
po l i t i ca l  convent ion . r  a t  3gO.

Justice Kahnrs apparent belief that the rThree-year

Planrr lost its corrrrptive taint because it hras filtered through

the  convent ion  process  ignored th is  essent ia l  ru le  o f

construction, more in accord with the polit ical realit ies of such

nominating conventions, judiciar or othervise. rn people v.

cunn ingham,  88  Misc .  2d  1064 (Bx .co . ,  Lg76) ,  Jus t ice  sandrer ,

notwithstanding his disnissal of felony indictments against the
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party leader and his judicial norninee, specif icatly rejected the

defendants| argrument that party leaders could not 'procure or

causerr a nonination, within the meaning of the Election Law.

fndeed, Justice Sandler considered that issue disposed of by the

leading case of people v. wirrett,  suprar iS applied to a

nomination in a judicial convention. Indeed, Justice Sandler

extended the prlnciple of the l0it lett case to primary elections,

even while recognizing that:

t r the pol rer  o f  any ind iv idual ,  however
influential,  to deliver a norninaiion in a
contested primary is signif icantry less than
the power that rnight be exercised at a
jud i c ia l  conven t i on i l  ( a t  LO73) ,

stating that:

rrto accept the interpretation urged by the
defendants would leave so wide a 

-gap 
i; the

intended statutory protection agains€ corrupt
practices in nominations for pubfic off ice
that it could be adopted only it there were
no reasonable a l ternat ive.  r  (a t  LO74_5)

The fact that the Electlon Law addresses this area both in terms

of rules which would faci l i tate the delegaters exercise of

independent judgrnent (sec. 6-L26) and which punish those who

irnpinge on it  (sec. L7. r.5B (3) ) shows that these rures, intended

to prevent the historical efforts of party bossesr to control the

judiciat nonination process by ,wheering and dearingtr in

judgeships, are not self-executing.

As noted,  Rosenthal  d id  not  involve a cross-

endorsements agreement between leaders of the two major poli t ical

part ies to trade on a wholesale basis seven (7,) judgeships, over

a three year period. such a blatant poli t ical deal must be held
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within the bar of people v. Willett; suprdl and Election Law L7_

r58(3).  And, fur ther,  Rosenthal  d id not involve a pleading

alleging that those conventions were convened and conducted in

violation of mandatory Election Law safeguards.

3. It should be pointed out that Respondents Colavita

and Par is i  (doubt less,  because of  their  rong-term direct

political involvement Colavita as Republican party chairman

and Parisi as counsel to the Republican party) thenselves

recognize that Rosenthal is not dispositive of the issues raised

herein by not even referring to the case at arl. rndeed, they

fail to cite any legal authority to sustain their argument under

Point v in their opposing Brief that the petit ion faits to state

a cause of  act ion.  (colavi ta and par is i  opp. Br.  pp.  14 et  seq. )  ,
which should be vlewed as a concession by default.

4. Grasping at the proverbiar rstrawtr, colavita and

Parisi argue that the deal is not i l legal because petit ioners

could have run for the of f ices in quest ion.  ( id. ,  at  p.  15.)

Clearly, the legality of the cross-endorsements contract does not

hinge on any such irrelevancy. petitioners are not lawyers, and

would be disgualif ied to run for judicial office, even had they

the slightest inclination to do so.

Such argument purposefully distorts the basis for this

rawsuit, which lras brought, not for petit ionersr private

advantage, since they neither desired nor quarified to run for
judicial office but, wholly to protect the public interest

and preserve the integrity of our elective and judicial process.

l

li
I
i
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5. Likewise, Rosenthal did not invorve a case where

the judicial nonLneesr €ts specifically pleaded in the petit ion,

engaged in conduct proscribed by the Code of Judicial Conduct aE

well as the Rules of the Chief Administrator of the Courts (see

Pet i t ionersr main Br ief  at  pp.  18-19).  s igni f icantry,  the

reguired contracted-for resignations of two of the judicial

nominees (dutifully implenented by thern) r ds well as their verbal

and written acceptance of the specific terms of rthe dealr at the

Judiciar Nominating conventions, including the pledge to sprit

patronage provision of the subject cross-endorsements deal

(Exhibit rcff to the petit ion (R52-3) are either conpletely

ignored by Respondents, glossed over, or dealt with by reference

to hearsay matters dehors the record.

Respondent Emanuerti states, erroneously, at page zL of

his opposing Brief that rrThere was no factual averment that any

of the judicial candidates had agreed to anything improper nor

were any such facts offered to Justice Kahn. rl

rn fact, the Petit ion and the reasonable inferences

therefrom, riterarly shriek with aver:nents that the judicial

nominees were parties to and beneficiaries of rfthe i l legal
f  three-year planrtr  (par.  33 of  the pet i t ion,  R22r,  whereby their

election was guaranteed, and that they tradopted and ratif iedr it

( id-  )  ,  and in var ious ways acted upon i t  (par.  26-29, R2o-2r)  .

This applies to Respondent Miller, who benefitted from the

extension of the dealr ro ress than to the originar judiciar

candidates nominated as part of the 1989 dear. For purposes of
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the notion to disrniss, it must be assumed as true that Respondent

MiIIer, who was noml-nated at the 1990 judicial conventions for a

Suprerne Court Judgeship as a result of Republican and Democratic

cross-endorsements, was also a party to it, adopted, ratif ied,

acquiesced in, and acted on it. Hence, Respondent Mirlerrs
rrcounter-statement of Factsr is compretery irrerevant, improper,

and misleadingS.

undocumented by a single record reference, transcript,

or in any probative way, Respondent, Emanuerli asserts, in

deliberately vague, rnisleading, conclusory fashion, that nrt, wag

made clear before Justice Kahn that the nominees were well aware

of the regal and ethical obrigations imposed on judicial

candidates and on judges that they intended to honor and conply

with all such requirernents, both in spirit and in fact. rl

As set forth hereinabove, Justice Kahn heard oral

argurnent when the Petition was heard before hin on October 15,

L990. No sworn testimony was taken, nor did any of the judiciar

nominees appear in person. For samuer yasgur, Esq., counser to

Respondent Emanuelll, to make the argunent before this Court that

s o m e h o w  t h e  f l  i n s y ,  s e l f - s e r v i n g ,  u n s w o r n ,  h e a r s a y

I rn right of the dehors the record comments concerning
Respondent Milrerrs background, i t  must be noted that hi;
a t torney,  sanford s .  pranoi f ,  Esq. ,  fa i rs  to  d isc lose that  a t  the
time Respondent MiLIer obtained the cross-endorsement for the
suprerne court vacancy, he was not a sit t ing judge, €rS his
counter-statement, would irnply. rn fact, he was a- practicing
rawyer, having guit the bench some years earrier and become ;partner in the raw f inn of Mr. Dranoff, who himsel_f has been
polit ical ly. active as Lahr Chairnan of tne Republican Rockland
County Cornmittee.
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interpretations of such predge provision as he urged before

Justice Kahn at the argument could possibly be considered as

probative evidence of anything, has to be viewed as the epitome

of bad faith.

Plainly, the pledge provision must be Lnterpreted to

give it reasonabre, conmon-sense rneaning, i.e., a promise to

recognize and extend, rather than to reject and deny, future

party influence and patronage -- to listen to the recommendations

of both Partiesr leaders on an equal basis, not to disregard then

egually. To view it as anything other than an agreement to

spritr on a strictly porit icar basis, the patronage frowing out

of the surrogaters office, would deny poLiticar rearity and the

very essence of the dear. rt is a fact of which this court may

take judicial notice that by 1989, Republicans in westchester

County had become significantly outnumbered by Democrats. The

acknowledged purpose behind the cross-endorsernents dea19 was to

pemit the Republicans to retain control of the Surrogaters

office by giving the Democrats a couple of otherwise unattainable

supreme court judgeshlps and splitting the judicial patronage, of

particular importance in bargaining for the surrogate judgeship.

This Court cannot blind itself to the contextual

backdrop against which the cross-endorsements deal must be

scnrtinized. fn so doing, the Court must reach the inescapable

conclusion that the independence of the judiciary was severely

9 s o
art ic le (a
Parisi and

acknowledged in a
copy of which is

Colav i ta)

M a r c h  1 , 1 9 8 9
annexed to the
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and shockingly compromised. In recognizing rthe leadership the

eourt nust provide if the courts are to become less politicized

than they have beenrr, the Rosenthal court expricit ly stated:

ttf t  is one thing for the law to leave to one
the. option of whether to behave morally or
ethical ly, i t  is quite another for our cburt
to close its eyes to the exert ion of pressure
by q public or guasi-public body, such as a
p o l i t i c a l  o r g a n i z a t i o n  s u b j e c t  t o  a n d
operat ing wi th in  the f ramework of  the
Election Law, to an unethical act. Such
inaction could be tantamount to the lawrs
lending i ts  sanct ion to  a pract ice in
v io la t i on  o f  pub l i c  po l i cy . r  323  N .E .  2d ,  a t
1 8 2 .

The unarnbiguous and compelling reasoning of Rosenthal

requires rejection of the spurious argument by Respondents

Emanuell i  and Mil ler that Rosenthal is disposit ive of the cross-

endorsements issue in their favor. It should be noted that such

contention is not, even asserted by any other Respondent,

including Respondent Nicolai.

upon proper analysis, Rosenthar is disposit ive of the

issue in Petit ionerst favor. Rosenthal categorical ly rejects as

inperrnissible manipulation a poli t ical partyIs pre-election

restraint on a judicial candidaters r ight rto make his own

judgnnentrr as to whether or not to accept nomination by another

party. The Court found offensive a practice, which nwould conrpel

[the nominee] to take a part isan posit ionr, and thereby viorate

the specif ic proscript ion of the code of Judiciar conduct.

Hence, this Courtrs rul ing in Petit ionerst favor would represent

a logical extension of our High Courtrs thinking.

Just as it is inproper for a candidate for judiciar
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office to agree with a porit icar organization, as a required

condition to deslgnation by l-ts party, not to accept nornination

of another porit icar party (at p. Lg2, cit ing the Ethical

opinions of  the New york state Bar Associat ion),  by r ike

reasoning, can there be any reasonable doubt that it is similarly

unethical and against public policy for a judicial candidate to

be required to accept euch designation as a pre-election

condition to his or her nomination? Respondentsr opposing

Briefs do not even pretend that any of Respondent judiciar

nominees would have been nominated, had they refused to accept

the terms and conditions of rf the dearr. This includes not only

their acceptance of the reguired cross-endorsernents and the

contracted-for resignationslO, but arso the cruciar, mandatory

pledge to split patronage (R5).

5- Also undenied, undisputed or even discussed by

Respondents is the unassailable law enunciated in the rnultitude

of cases and other legal authorit ies, cited by petit ioners under

Point r of their main Brief, dt pages 1o-L9, demonstrating,

beyond peradventure of doubt, that the rrThree-year planr is

i l legal ,  unethicar,  and against  the pubr ic interest l l .

1 0  s e e  f o o t n o t e  3  |  s u p r a ,  d e s c r i b i n g  R e s p o n d e n t
Emanuell irs last-rninute reluctance to abide by thi aeal and thepressure placed upon hin by Respondent Colavita.

11 rrf hre agree that the system as a whole is
preferable to a breakdown of the system, i t
would then foIlow that actions seeking to
influence policies in ways endangering the
system are contrary to the public interest. r l

2 5



7. The rrdepoli t icize the judiciary, argument raised by

Respondents as justi f  ication for the rrcross-end.orsementsr deal,

comparable to the sugar-coated language that its purpose was nto

promote a non-part isan judiciaryrr found in the preface to the

ResolutLon (R52-54) adopted at the conventions, is attractive

rrwindow-dressingrr, which is but a transparent disguise to i ts

trl.e puryose. Could anything be rnore potitical than replacing a

choice between conpeting candidates with a single, hand-picked

slate created by the collusion of two poli t ical rnachines? That

the deal was announced after-the-fact to the public and heralded

by the local press as sonethin€t new and beneficial only obscured

the fact that the nominatlons and the terms of the deal were

arrived at in the same ord way: secretry, and behind closed

doors.

Nothing could be more harmful to the democratic process

and the two-party systern than the long-term negative effect such

a cross-endorsements deal has on inforrned citizens. Inevitably,

uncontested elections result in substantialty dirninished voting,

either ag a protest to the meaninglessness of a rrrubber stamprl

vote or because it  is seen as an exercise in fut ir i tyl2.

See generally Dohrn, the public fnterest: fts
Meaning in a Democracy, 29 Soc. Research
( r e 6 2 ) .

L2 statistics as to the progressive decline in voterparticipation in State Supreme Court Elections are availabl" i"
Judicial Elections in New york, a pubrication of the Fund for
Modern courts, rnc., 1984. This interesting study highrigha= ah;
fact that in New york, i l the nomination, not the eteciion, i= th;
l inchpin of  the judic ia l  select ion process. pol i t ical  leaders
[unaccountable to the cit izens of New york state], not the
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Point ff

THE I.TATERTAL FAETS PLEADED AND TNFERENEES THEREFRO!{
STATE A CAUSE OF ACTfON AS A I-|ATTER OF LAW

Justice Kahn had before hirn a petit ion and seven

(71 support ing exhibits, detair ing and documenting a porit ical

deal between the Republican and Democratic party leaders and

their judicial nominees to trade judgeships in barter fashion

(Pars.  18,  19,  20, ) ,  to  create jud ic iar  vacancies by contracted-

f o r  r e s i g n a t i o n s  ( P a r s . 2 L , 2 2 , 2 9 )  a n d  t o  s p r i t  p a t r o n a g e  i n

accordance with the reconnendations of the party leaders (Exhibit

r rcr r  to  the Pet i t ion--R52-54) .

The petition further alreged that the judiclar

candidates were part ies to, and beneficiaries of, the dear,

which they adopted and rat i f ied (par .  33) ,  that  i t  was

irnplenented at the Judicial Norninating Conventions, which

v iorated speci f ied Erect ion Law mandates (pars.  30 ,  321,  and that

fur ther ,  once noninated,  the jud ic ia l  nominees acted in

accordance with the terms of the deal (par. Zg).

on a motion to dismiss, the court must assume the

truth of the allegations of the complaint, under cpLR 32LL, with

the non-moving party given the benefit of every favorable

inference.  Kerrev v .  Gal ina-Bouquet ,  rnc. ,  1s5 AD2d 96 ( rs t

voters, control judicial eonventions and decide who will receive
the nomination--and thus who wilr be the judger. rts prior
studies also confirn that "polit ical party 

-endorsement 
iJ themajor factor in the selection supreme cou-rt judgeships in n;;

York Staterr .
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Dept. ,  1990),  c i t ing court  of  Appeals cases. euot ing orHenryrs

Fi lm Works v .  Nabisco,  fnc. ,  LL2 AD2d 825 ( ls t  Dept .  L985) ,  the

Kelley Court stated:

tt [T] he prospect of a pleading r s success is
not the criterion by which it should be
adjudged under CPLR 321-L.rt

see a lso,  Hol ry  v .  pennysaver  corp.  ,  98 AD2d57o,  47L Nys2d 6r l

(2d Dept, L9841 , defining the scope of judicial review of lower

court action on a 32LL motion to disrniss as lirnited to the same

test :

rr .  .  .  the Appel late Division I s inquiry is
l inited to ascertaining whether the 

-plelding

state any cause of action, not whether there
is evidentiary support for the complaint, and
the conplaint must be l iberal ly construed in
the l ight nost favorable to the plainti f fs
with aII factual al legations being accepted
as t ruerr .

Yet, Justice Kahn ignored the correct legal standard

and fai led to appry this welr-settred rure of raw, when he found,

contrary to the facts pleaded by Petitioners, that the judicial

conventions were properly convened and conducted, and dismissed

the Petition for failure to state a cause of action upon which

rel ief can be granted (R7). What other explanation night there

be for  Just ice Kahnrs s taternent  in  h is  dec is ion (RZ)r :

rr ln the case at bar, there is no proof that
the judicial conventions at issue were not
legally organized, with a quorum present, and
that a majority of that q[uorum duly voted for
the candidates named as respondents hereto. rl
(emphasis  added) .

such ranguage night be appropriate to a decision

rendered after an evidentiary hearing or after notifying the
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parties that the rnotion is to be treated as a motion for summary

judgrment under ePr,R 32]-2 and affording them the opportunity of

presenting evidence. Not, however, as shown by a legion of

casesr orl a motion to disrniss for fai lure to state a cause of

act ion.

Petit ionersr pleaded facts, accepted as true on the

rnotion to disnLss, alleging a corrupt judge-trading agreement and

inp remen ta t i on  the reo f  a t  un rawfu r ry -conduc ted  j ud i c ia l

conventions at which the candidates were nominated. The culpable

conduct arreged, i f  proved, against the individual Respondents,

al l  of whom are lawyers, constitutes a felony under the Election

Law'  Sec.  I7- f58(3) .  Convic t ion of  a  fe lony resul ts  in  automat ic

disbarment under the Judiciary Law of the state of New york,

Sec.  90(4) .  A feLony convic t ion a lso d isqt ra l i f ies an at torney

f rom hord ing jud ic ia l  o f f ice,  publ ic  o f f icers Law,  sec.  30.

At minimum, Petitioners rrere entitled to an evidentiary

hearing to prove their al legations and the part icipation of these

Respondents in the alreged irtegar, i f  not, criminal, conduct.
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Point  f I I

THE PUBLTE T}IPORTANCE OF THTS CASE TRJANSCENDS
THE PARTIES TO THIS PROCEEDTNG

The Rosenthal caser s.ugEr put to rest any contention

of mootness, and none has been raised by Respondents. our

highest Court there stated:

rrAlthough the. . .election. . .  is weII behind us
and this proceeding could be said to be
moot, the issue tendered. . .  involves ![uestions
of public importance l ikely to arise again. r l

Here, too, notwithstanding that the challenged 1990 elections

have occurred, the issue of the legality of major party cross-

endorsement agreernents between poriticar readers and their

judicial nominees to trade judgeships on a long-term, regular

basis is clearly a question of public importance l ikely to arise

again and again, if they are deemed an acceptabre mode of

judicial serection. Moreover, the executory port ions of the

1989 deal remain to be performed: the i_99L supreme court

Judgeships, as werl as the ongoing patronage pledge binding the

judges erected pursuant to the 1989 dearr ds a poli t icar

commitment, if not a legal contract.

This case is an opportunity to chart new waters in the

definit ion of future l irnits of permissible activity by party

off icials and judicial candidates. As the historical background,

hereinabove discussed, and the prior judicial interpretations

thereof make manifest, the Legisrature has spoken to the rong-

standing tradit ion of poli t ical abuse by clever party leaders and

all-too-eager judicial off ice-seekers. The Election Law is the
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vehicle, provided by the Legislature, to enforce mandated

standards of poritical conduct so as to protect the public and

their right of election. Any deal effectively disenfranchising

the electorate and diminishing the val-ue of that vote is

repugnant to the expressed legislative intent.

over and beyond the direct effect this case can have in

breathing new life into the Election Law is its wide-ranging

state and national ramifications. rt offers a unigue and

historic opportunity to democratize the judiciar branch of

government--opening it up to rninorities and women, traditionally

excruded by the porit icar power structure--and to create a

neaningful systern of judicial selection based on rnerit, rather

than party labels and loyalties.
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CONCLUSION

llhe Lower Courtrs dismissal of the petit ion should be

reversed, with costs, and sanctions against Respondents for their

improper Briefs. The ttThree Year Plantr should be declared

ir legar as a matter of raw and pubric policy, and the

Certi f icates of Nomination vacated. Appropriate ancil lary rel ief

should be granted ln l ight of the subject judicial etections

having been held.

Dated: January 24, 1991
White plains, New york

Respectfully submitted,

DORrS L.  SASSOWER, P.C.
C o u n s e l  t o  p e t i t i o n e r s -

Appellants
283 Soundview Avenue
!{hite Plains, New york I_OGO6
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APPENDIX

1. Gannett Nettspapers: AuEust 7, 1990: rfState supreme
Court Justice Resl-gnsfl

2. Gannett Newspapers: AuEust 6, 19901 frJudlclal Deal
survlves Last-Mlnute Shuffletl

3. Extract of octobet 28, 1990 Afflrrnatlon of Petlt lonersl
Counsel in Reply and ln Opposltion to Respondentsl
Cross-Motlons! pp. 22-28, together with Exhlblte rrBrrt
rf Cn, i lD-lrf and "i-Zrr referred to thereln

4 .  Debates  ln  the  t {ew Yofk  S ta te  ConBt l tu t lona l
ConventLon,  1845,  P .  586.

3 3


