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SUPREME COURT OF THE STATE
APPELI,ATE DIVTSION: THTRD

;ir /

F t l
OF NEW YORK

DEPARTMENT

In the Mat ter  o f  the Appl icat ion of
MARTO M. CASTRACAN and VINCENT F. BONELLI,
act ing Pro Bono publ ico,

pet i t ioners_AppeI Iants,

for  an Order,  pursuant to Sect ions
l - 6 - l - 0 0  ,  1 6 - 1 0 2 ,  t _ 6 - L 0 4 ,  L 6 - 1 0 6  a n d
L6-1L6 o f  the  E lec t ion  Law,

-vs-

O r n n i b u s  A f f i d a v i t
in Opposi t ion
to  Respondents  I  Cross-
M o t i o n  f o r  S a n c t i o n s

Appeal  No.  62134

and says:

beha l f r  ds

ind i rec t l y

ANTHONY J.  COLAVITA,  Esq[ . ,  Chai rman,
WESTCHESTER REPUBLICAN COUNTY COMMIiTEE,
G U Y  T .  P A R I S I ,  E s q . ,  D E N N I S  M E H I E L ,  n r q .  ,Chairman, WESTCHESTER DEMOCRATIC COUNTf
COMMITTEE, RICHARD L.  WEINGARTEN, Esq.  ,LOUIS  A .  BREVETTI ,  Ese . ,  Hon .  FRANCIS  A .
NICOI"AI ,  HOWARD MfLLER, Esq. ,  ALBERT J.
EMANUELLI ,  Esq. ,  R.  WELLS STOUT,
HELENA DONAHUE, EVELYN AeUILA, iommissioners
constitut ing the NEW YORK STATE BOARD
oF ELECTTONS, ANTONIA R.  D'APICE tMARfON B.  OLDf,  Commiss ioners const i tu t incr
the WESTCHESTER coUNTY BOARD oF ELECTIoNS;

;;;;;_;;;;;_;;;:: ::::1:l!t :lt trslSll! t: ___ _ - _ ____x
COUNTY OF WESTCHESTER )  ss. :

DORfS L.  SASSOWER, being duly  sworn,  deposes

t- .  This  Af f idav i t  is  submit ted on ny own

the former counsel  for  Appel lants ,  d i rect ly  and

ident i f ied by Respondentst  counsel  as a person against  whom thei r
cross-mot ion for  sanct ions is  addressed.

2 '  r  am fu I l y  f am i l i a r  w i th ,  and  have  pe rsonar

knowledge of ,  the facts ,  papers and proceedings here inaf ter



re ferred to  and of fer  th is  Af f idav i t  in  opposi t ion to  the

Af f idav i ts  and papers submit ted by s ix  separate counsel  for

various above-narned Respondents, arr of whom cross-move to punish

i lQ,  as wel l  as Appel lants  and the i r  present  counser ,  E l i
v ig l iano,  Esq. ,  by an award of  sanct ions a l regedly  pursuant  to
sec '  L30.1-1 of  the uni form Rures of  the Tr ia l  cour ts  for  what

cross-moving Respondents character ize as nf r ivo lous conductu.

3. Rather than encumbering the record with separate

opposing Af f idav i ts ,  r  respect fur ly  beg leave to  submit  th is

ornnibus Af f idav i t  in  opposi t ion to  aI I  sanct ion cross-mot ions

col lect ive ly  and separate ly ,  address ing here in the substant ia l ly

s im i ra r  sanc t i on  c ross -mo t ions  se rved  by  Mark  K .  Ma lone ,  Esg . ,

da ted  Augus t  L2 ,  L99Lr  o r1  beha l f  o f  Responden t  A lbe r t  J .
Emanuer l i ,  o f  san fo rd  Drano f f  ,  Esg . ,  da ted  Augus t  B ,  r_99 r_ ,  oD

behar f  o f  Respondent  Howard Mir ler ,  against  h€,  and by John

ciampol i ,  Esq.  r  oD behar f  o f  the New york s tate Board of

Erect ions,  now expressry radopted and rat i f iedrr  by Guy par is i ,

Esq . ,  i n  h i s  A f f i rma t ion  da ted  Augus t  L2 ,  L99Lr  oD  behar f  o f

Respondent  corav i ta ,  by Ardo Vi tagr iano,  Esq. ,  who cont inues to

pern i t  Respondent  Guy T.  par is i ,  Esg.  to  f i le  h is  ohrn pro se

iden t i ca r  papers  i n  Mr .  V i tag t i ano rs  name,  and .  by  Thomas  J .

Ab inan t i ,  Esq . ,  i n  h i s  re t te r  da ted  Augus t  15 ,  r_99 r - ,  submi t ted  i n

l i eu  o f  an  a f f i dav i t  on  behar f  o f  Responden t  N icho ra i .

4  '  The a l leged r rmisconductr r  is  ident i f  ied in  the

var ious cross-mot ions as the making of  the mot ion pending before

th is  cour t  for  r r reargument / renewar,  recusarr  oF,  ar ternat ive ly ,



fo r  leave to  appear  to  the  cour t  o f  Appears" .  Guy par is i ,  Esg. ,
a named Respondent hereinr ds to which he is purportedry
represented  by  Atdo  V i tag l iano,  EsQ. ,  as  wer r  as  a t to rney  fo r
Respondent coravi ta,  aJ-reges addi t ionar ly in his cross-mot ion
papers that  the alreged rr f r ivolous conductr  is  arso exempl i f ied
by the in i t iat ion in supreme court ,  westchester countyr or1 August
2 ,  1 9 9 i - ,  o f  t h e  c a s e  o f  S a d y  e t . a 1  v .  M u r p h v .

5- cross-movants crain r  am quir ty of  the aforesaid
al leged rnisconduct,  knowing that the at torney of  record on both
the aforesaid mot ion and rawsui t  is  not Dor is L.  sassower,  but
E1 i  v ig l iano ,  Esq. ,  who f i red  same.  They  accuse Er i  v ig r iano,
Esq'  of  such al leged nisconduct rrand those associated with himr,--
by impricat ion including me. They then direct ly at tack rne by the
to ta l l y  unsubs tan t ia ted  ou t rageous charge tha t  n .  .  .  Dor is
s a s s o w e r . . . d e s p i t e  a n  o r d e r  f r o m  t h e  A p p e r r a t e  D i v i s i o n
suspending her f ron the pract ice of  raw, has persisted in her
f r i vo lous  conduct  in  th is  case. . . i l .  Wi thout  spec i fy ing  a  s ing le
part icurar or providing any legal  or  factual  foundat ion for  such
ba ld  asser t ions ,  Messrs .  c iampor i  and par is i ,  a rong w i th  the
other cross-movants who expressly adopt saner o,' the theory
apparentry that this country sti l1 0perates on the Mccarthy
pr inc ip le  o f  r rgu i l t  by  assoc ia t ionr ,  nar ic iousry  commi t  a  doubre
defamat ion against  me--not onry that  r  have been gui l ty of
f r ivorous conduct,  but  that  r  v iorated the suspension order of
t h e  A p p e l  I  a t e  D i v i s i o n ,  s e c o n d  D e p a r t m e n t ,  i n  t h e
process.



6.  Besides being beref t  o f  any factuar  foundat ion,

the cross-movants show no regal  author i ty  susta in ing the

jurisdict ion of this court over a former attorney in this

proceeding under the sanct ion rure rel ied on. Dor is  L .
sassower,  p .e.  was subst i tu ted by Mr.  v iqr iano as at torneys for

Appel lants  here in weI I  before the making of  the instant  mot ion.

Nonetheless '  counsel  for  the cross-movants s t i l l  consi -der  me fa i r

game for  the i r  rerent less character  assassinat ion.

f t  i s  f u r the r  respec t fu l l y  subn i t t ed  tha t

Respondentsr cross-mot ions for sanct ions are nothing more than
b la tan t  in t in ida t ion . They  are  no t  on ly  ju r i sd ic t iona l l y ,

IegaIIy and factual ly baseless under the standards set for th in
the sanct ion rure on which they rery,  but  the very t i t le of  that
sanct ion rule--Part  L3o of  the uni form Rules for  the New york

state Tr ia l  courts--shows that i t  is  expl ic i t ly  appl icable to the
t r ia l  cour ts  o f  th is  s ta te ,  no t  to  the  apper ra te  cour ts .

8.  To avoid unduly burdening the Court ,  I  wi l l  not
repeat,  but  wirr  rest  on what has been set for th in Mr.
v iq r ianots  A f f i rmat ion ,  da ted  August  15 ,  L99 i_ ,  in  oppos i t ion  to
Mr .  c iampor i ts  c ross-no t ion  fo r  sanc t ions  aga ins t  Appe l ran ts ,  Mr .
v ig l iano ,  and myser f ,  as  fo rmer  counse l .  The mer i to r ious  na ture
of the instant mot ion on beharf  of  Appel lants is extensivery

deta i led  there in ,  and r  endorse  Mr .  v iq r ianors  s ta tenents .

9 .  As pointed out by Mr.  v ig l  iano ,  MF. c iarnpol  i  '  s ,
Af f i rnat ion and cross-mot ion whol ly ignore the extraordinary and
conpelr ing publ ic issues at  the heart  of  the castracan case. The

7 .



overr id ing s ign i f icance of  those issues,  involv ing nthe sanct i ty

of  the f ranchise--and the in tegr i ty  and independence of  the
judic iary" ,  were the basis  on which the Ninth Judic iar  comrni t tee,

t h e  c i t i z e n s r  g r o u p  w h i c h  s p e a r h e a d e d  t h i s  r a w s u i t  t o
d e p o l i t i c i z e  t h e  p r o c e s s  w h e r e b y  l a w y e r s  b e c o m e  j u d g e s ,

author ized a fur ther  ef for t  before th is  cour t  to  have those
issues  sguare ry  hea rd  and  ad jud i ca ted  i n  a  mo t ion  fo r
reargument / renewaI ,  recusal  t  o t ,

appeal  to  the Cour t  o f  Appeals .

alternat ively,  for  Ieave to

Even in the ordinary case, Iawyers are not
guarantors of  the success of  the i r  e f for ts ,  and do not  deserve to
be  sanc t i oned  fo r  ros ing  a  case  i n  cou r t .  r t  i s  respec t fu r r y

subni t ted that  in  th is  most ,  ext raord inary,  unprecedented case,
Apper lan ts t  i nab i r i t y  t o  w in  a  resu r t  i n  t he  s ta te  cou r t s
consis tent  wi th  the mer i t  o f  the i r  cause and the publ ic  in terest
they represent  is  more a ref rect ion of  the por i t ica l  rea l i t ies
they chal lenge than a basis  for  sanct ions against  then or  the i r
c o u n s e l .

'  11 -  L i ke  Mr  .  c i a rnpo l  i ,  Mess rs  .  D rano f  f  ,  Ma I0ne ,
Abinant i ,  par is i  and v i tagr iano 'd .uckr  the pubr ic  in terest
issues--about  which they are conspicuousry s i lent .

L2. The New york state League of women Voters had no
hesi ta t ion in  recogniz ing the s tate-wide i rnpor tance of  th is  case
when ,  i n  oc tobe r  26 ,  1990 ,  i t  i ssued  a  s ta te -w ide  a 'e r t ,
presented to  th is  cour t  in  suppor t  o f  Appel lants  r  formar

1 _ 0 .



appl icat ion for  the preferencel .  The League urged th is  cour t  to
dec ide  the  i ssues  ra i sed  by  the  pe t i t i on ,  s ta t i ng :

'  
whether thecon t rac t  be tween .  pa r t y -  t eaEers  and  j ud i c ia lnominees involv ing ;  

-=Lr l "= 
of  j  ud ic iarcross_endorsements over  a three year  per iodis lega1 0r not legar ""d "-nltn"r there werev io la t i _ons  o f  t he  n fEc t i on  Law a t  t hejudic ia l  nominat ing " " " r " - r iJ ior=.  The casedeserves to  be heard and--decided by theAppe l l a te  D iv i s ion ,  S rd  Oeparcmen t ,  be fo rethe  genera l  e lec t i on . , r  1 .mpnJ= i_s  "AAr !A l vv !v

13.  L ikewise,  NAAcp Legal  Defense and Educat ionar
Fund had no d i f f icu l ty  'n  ident i fy ing the vast  publ ic  in terest
rami f icat ions of  the cast racan case on the r ights  of  rn inor i t ies
and women. This  was ernphasized by the i r  February 8,  t -991_
wri t ten reguest to th is court  to f i le an arnicus br ief ,  which
attested to the potent ia l  nat ional  importance of  th is case__seen
by lawyers connected with NAAC'-LDF--aS a vehic le which could
open new doors for  Black Arner icans.

1,:: :1_ gl.q! focus of our efforts has been tolncrease the opportunity for min"r:- i i "= top a r t i c i p a t e  i 1  _  t h e  j u d i c i a r  s e t e c t i o np rocess .  cu r ren t l y ,  LDF  ha rs  two  cases  be fo rethe Supreme g?"Tt ,  
'Cf , i=om 

.v .  noemer and HLAv .  Ma t tox  wh ich  ra i se  
- t f r e  

i ssue  o f  t heappl icat ion of  Sect ion 2 of  tne-voi i 'g-n ignt=
A c t  t o . j u d i c i a l  e l e c t i o n s .  I n  t h e s e  c a s e s  w ehave v i .gorously  arguea lnat  congress in tendedf  o r  r n i n o r i t y  v o t e r s  t o  h a v e  u n  e q u a loppor tuni ty  to  e lect  judges to  the s tate

l -  A copy of  the New york s tate 
-League of  women Voterrsstatewide arer t  was annexed as Exhi ; ia- , ,A, ,  to  Apperrantsr  october

3l;=l i ,?j .-Aff i . rmation 
in Reprv una- i '  opposir ion io-n"=pondenrs,



c o u r t  j u d i c i a r y . n 2

14.  This  cour t ,  wi thout  expranat ion,  denied Appel lants
the preference to  which the Elect ion Law ent i t led thern as a
mat ter  o f  r ight  and the cour t rs  own ru l -e  800.r -6,  and refused to
grant the extra week required to perrnit the NAAep Legal and
Educat ional  Defense Fund to present  const i tu t ionar  arguments as
amic i  in  suppor t  o f  Appel rantsr  pos i t ion that  the vot ing r ights
of  B lacks and other  minor i t ies outs ide the pol i t ica l  power
st ructure htere v iorated by the Three-year  Dear- -and the f raud at
the jud ic iar  norn inat ing convent ions that  i rnp lernented i t ,  as
pleaded in  the pet i t ion--which were not  addressed by e i ther
Just ice Kahn or  th is  Cour t .

i -5 .  In  the  re la ted  case

by  Mr .  par is i  and Mr .  V i tag l iano in
rraddi t ional  evidence of  abuse of

o f  Sady  v .  Murphy ,

the i r  c ross-mot ion

process and misuse

re l ied  on

papers as

of these

2 NAAce-LDF shortly
the U.S.  Supreme Cour t  on
fo r  Cas t racan  v .  Co lav i t a .

cour ts  bY E l i  V ig l iano  
, , ,  Mr .  par is i

at tempted to  arguer  dS counsel  there in for  Respondent  corav i ta ,
tha t  t he re  had ,  i n  f ac t ,  been  an  ad jud i ca t i on  on  the  mer i t s  o f
the cross-endorsements Dear  in  the cast racan case.

r -6-  The sady case is  the r_99L counterpar t  o f  cast raean
v '  co lav i t a ,  cha r reng ing  Judge  Murphy rs  c ross -endorsed  nomina t i on
to the county cour t  under  the Three-year  Deal ,  and ra is ing some
o f  t he  i ssues  ra i sed  by  Cas t racan .  Mr .  V ig l i ano r  o r  beha l f  o f
the sadv Apper lants ,  appealed the Decis ion of  westchester  Just ice

thereaf ter  won favorabl -e dec is ions f romboth cases--wj . th  impor tant  inp l icat i "ns



Gurahian in  that  case.  Just ice Gurahian,  in  h is  August  L3,  r -991
Decis ion,  (Exhib i t  r rAr t )  square ly  ru led not  on ly  that  the Three-
Year  Dear  $ras lega}  and const i tu t ionar ,  but  that  the penal

proscr ip t ion of  sect ion 17-158 of  the Erect ion Law requi res that
the r rva luable considerat ionrr  o f fered and received for  the publ ic

of f ice involved be a monetary one.

L7.  r  hras present  in  cour t  when Mr.  v ig l iano orarry
argued sady before the Appel la te Div is ion,  second Depar tnent  on
A u g u s t  2 0 , 1 9 9 1 .  r n  o p e n  c o u r t ,  r  h e a r d  m e m b e r s  o f  t h e  p a n e l  o f
the Appel la te Div is ion,  second Depar tment ,  ass igned to hear  the
appea l ,  cons i s t i ng  o f  Jus t i ces  Mangano ,  p . J . ,  Thompson ,  su l r i van

and Lawrence,  vo ice the i r  sharp d isagreement  wi th  Just ice
Gurah ian rs  a fo resa id  ru l i ng .  Here in  fo l l ow  a  few  i l l us t ra t i ve

comments:

(a )  when  Aran  sche inkman ,  Esq . ,  a rgu ing  on  behar f  o f
both Democrat ic  and Republ ican Respondents there in,  who f i red a
jo in t  br ie f ,  sa id that  the par t ies to  the Three-year  Dear  were
rrproud of  i t t t ,  Just ice wi r r iam Thornpson stated f ron the bench:

r r r f  
lhos^e people involved in  th is  deal  wereproud oJ i t ,  they shourd have the i r  headse x a m i n e d r r .

(b)  Referr ing to  the contracted- for  res ignat j -ons that
the Deal  requi red of  Respondents Emanuer l i  and Nichola i ,  Judge
Thornpson further stated:

i l these res ignat ions are
ru les and would not
Commiss ion  on  Jud ic ia l

and st i1 l  fur ther  sa id:  i la  judge

v io la t i ons  o f
be approved

e th i ca l
by the

Conduct ' r

can  be censu red  fo r  t ha t r .



(c)  when Mr.  scheinkman sought  to  argue that  the DeaI

ernbodied in  the resolut ion was nere ly  a r rs tatement  of  in tent r r ,

Presiding Justice Guy Mangano ripped the copy of the Resolution

e r n b o d y i n g  t h e  D e a l  o u t  o f  A p p e t l a n t s t B r i e f ,  h e l d  i t  u p  i n  h i s

hand and sa id:

I t th is  is  more than a s tatement  of  in tent ,
i t t s  a  d e a l r l

and that :

r rJudge Ernanuel l i  and the others wi I I  have a
Iot  more to  worry  about  than th is  lawsui t
when  th i s  case  i s  ove r r r .

(d)  In  response to Mr.  Scheinkmanrs at tempt  to  c la im

that the Decisions rendered in the Castracan case by Justice Kahn

and th is  Cour t  were on the mer i ts  o f  the cross-endorsement  DeaI

and that  the Appel lants  in  the sady case were eol la teraI ly

estopped,  Just ice Thornas R.  Sul l ivan pointed out  the d i f ference

in the par t ies and the causes of  act ion,  and fur ther  s tated:

Itwhat the Third Departrnent does is not
persuasive in  the Second Depar tment ,  .  we do
wfrat  we bel ieve is  r ight ,  i r respect ive of
whether  the Thi rd Depar tment  agrees wi th  usrr .

L 8 . The above-quoted forthright views were not

expressed in  the wr i t . ten Decis ion issued by the Appel la te

Div is ion,  Second Depar tment ,  the very next  day. f n s t e a d ,

overn ight ,  the Appel la te Div is ion,  Second Depar tmentrs  quoted

sent iments were submerged in to the Decis ion dated August  2 t '

L99L,  annexed hereto as Exhib i t  r rBt r '  where in i t '  a f f i rned,  but  on

o the r  g rounds ,  Jus t i ce  Gurah ian rs  d i sm issa l  o f  t he  $ady  case ,  i n

a one l ine opin ion s tat ing that :

9



rThe pet i t ioners fa i ted to  adduce ev idencesu f f i c ien t  t o  war ran t  i nva l i da t i nn - - rn .pet i t ions designating the responaent uurprry. i

L9'  such holding not only ignored the focal  issues
deart  wi th so dranat icatry at  the oral  argument the day before,
but also ignored another cr i t icar aspect presented as part  of  Mr.
v iq l ianors  o ra l  a rgument ,  i .e . ,  tha t  the  pe t i t ioners  in  sady ,
just  as the pet i t ioners in castracan, had been depr ived of  a
hear ing  a t  wh ich  they  cou ld  have r radduced ev idence,  o r
I tPresented proof  r .

summar i ly  granted,

been held.

In  both cases,  the mot j -ons to  d ismiss were
as a mat ter  o f  Iaw,  wi thout  any hear ing having

'  20 '  on  August  28 ,  L99 l - ,  I  was  a lso  present  a t  the  ora l
argrunent on sady before the two judges of the court of Appeals3
assigned to hear appl icat ions for  r ,eave to appeal  to that  court .
Again, the verbal comments by Judge simon at orar argument show
the considerabre ner i t  of  the sady case and repudiate the
preposterous content ion that such case hras ,an abuse of  process

wi th  h imr t ,  as  Mr .  par is i  and the  never -seen Mr ,  v i tag l iano
brazen ly  contend in  the  ident icar  papers  on  behar f  o f  Mr .
Colavi ta and Mr.  par is i  respect ively

(a)  Judge S imon express ly  s ta ted :

3 Desp- ' te ,  
T.y  suspension 

-  by order  -o f  the Appel la teDiv is ion,  s6cond o"pa" i rnent ,  the cour t  o f  Appears,  in  anex t rao rd ina rv ,  i f  .  no l  unp receden ted ,  d rspensa t i on ,  t empora r i r vl i f ted ny s i rs-pension to  
'permi t  

ne to  par t ic ipate in  the ora iargument  for  reave to  apnla l .  in  s ,aov v . -  Murprry .  A copy of  the
i:::i:"::"i"n:t?i'i:i,: ilud" bv ffi nsq. ii - 

annexed

1 0



f fwe knov,r  th is  is  nan impor tant  caser , .

(b)  Referr ing to  the Three_year  Deal

the S adv and Castracan cases,  Judge S j_mon

commented:

comnon to both

unhes i ta t i ng l y

, ' t i ,  
1 ! -u ,  d isgust ing deaIr , .  (ernphasis  added toref lect  the way Judge Sinon 'ernpnasi r .d  i i t

(c) 'The forrowing interchange between Judge sirnon and
Mr.  Scheinkman was s imi lar ly  reveal ing:

r  A promise for  a  promise is  considerat ion
under  bas i c  l aw  o f  con t rac ts .  Why ,  t hen ,h 'o l ]g l : t  a  promis.e by rhe Democrats  ronomtnate a Republ ican for  a  juageship inexc-h,anV3 for  a  promise by the nepuUf icans ton o m i n a t e  a  D e m o c r a t  f o r  . a  j u d g e s h i p
consti tute rvaruabre considerat ior. , '  

- ,-r 'JL, 
LrruElec t ion  Law?r l

rn response, Mr.  scheinkman felr  back on the sane
argument given short  shr i f t  the preceding week at  the oral
a rqument  in  the  Appe l ra te  D iv is ion ,  second Depar tment ,  i .e . ,  tha t
the Resolut ion hlas merely a I tstatement of  intent ' ,  and not a
binding contract--with the sane negative response frorn Judge
simon as was given by Just ice Mangano. At that  point ,  Mr.
scheinkman requested that al r  Respondents I  counsel  invorved in
the castraca4 case be not i f ied and given a chance to be heard
before  any  dec is ion  was made,  to  wh ich  Mr .  V ig l iano  s ta ted  he
had no  ob jec t ion  and jo ined in  mak ing .

2r .  pursuant  to  Judge s imonrs  ins t ruc t ionsr  w€ wa i ted
whi le  the  cour t  v /as  conferenc ing  ar r  reave appt ica t ions .
However,  instead of  the court  set t ing another date and t ime when
a}l  counsel  0n both eases could appearr  dS had been consented to
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by  bo th  s ides ,

ful1 bench rtras

it lvas announced

den ied ,  and  the

that leave to argue before the

appea l  d i sm issed .  The  Cour t , s
wr i t t en  Dec is ion  i n  Sady  v .  Murphy ,  Exh ib i t  , rDn ,

day conta ined on ly  the  s tandard  bo i le rp la te
substant i -ar  const i tut ionar quest ion was presentedr l

22 -  whether  or  not  the peopre of  th is  s tate wi l l  be
le f t  w l th  Jus t i ce  Gurah lan ' s  Dec i s ion  tha t  t he  Th ree  yea r  Dea l
involved in  sady and in  corav i ta  is  rnot  unconst i tu t ionar  or
i l legal r t ,  as wel r  as the d ichotomy that  now ex is ts  in  two
Judic iar  Depar tments of  our  s tate as to  whether  or  not  , rvaruabr_e

considerat ionr  under  r -7- r -5g of  the Erect ion Law incrudes non_
mone ta rv  ba r te r  exchanqes  a re  impor tan t  i ssues . I t  i s
Respondents who are abusing the sanct ion rure in arguing that
Appel lants should be sanct ioned for exercis ing their  r ight  to t ry
to persuade this court  to reconsider i ts posi t ion on the
aforesa id  i ssues  o f  ma jor  s ta tewide  concern ,  whether  by  way o f
reargument or renewarr oF al ternat ively,  by permission for leave
to appear the issues presented to the court  of  Appeals.

under no regi t imate argument could i t  be other than
sanct ionable nisconduct for  any responsibre rawyer to ser iously
contend that the mot ion faci l i tat ing resolut ion of  these issues
cons t i tu tes  r f r i vo lous  conduct r .

23  -  rndeed,  the  need fo r  th is  appear  to  be  heard  is
even more urgent than before: There are noh, two dangrerous
precedents being interpreted by Respondents and por i t icar readers
general ly as a green l ight  to ne\^/  cross-endorsemenE Dears of

i-ssued the same

sentence rrno
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s in i la r  i l k

I i t igat ion

Departments

to  the one at  bar ,  which wi l l

unt i l  the eonf l ic t  between

is  reso l ved4 .

doubtless spar4rn further

the Second and Thi rd

2 4 .  A s  t o

spec i f i ca l l y  re fe r  to

where in  he  s ta tes :

Respondent  Mi I Ie r ' s  papers ,  f  w ish  to
Paragraph 3  o f  Mr .  Dranof f rs  A f f i rmat ion

' '  ' . ' -  a p p e l r a n t s  
_  h a v e  f a i l e d  t o  a d d u c eanyth ing which would even rernotery re la te toany  cause  o f  ac t i on  aga ins i_MTLLER (a l t houghthe re  i s  a  qu i xo t i c  r . t . r . " " .  t o  a  ' f u r the rc ross_endorsemen t  na r te r i n f  dea l r  w i thou tany  fu r the r  exp rana t i on )  

-  
rn ' a  ce r ta in ry  havenot  produced any ev id.n.L " f r i "n  woul -d supporra cause of  acr ion asainsr  Mi i t ,en. ;_?Jt" i i " ! l

25.  Mr .  Dranof f rs  s ta tement  i s  obv ious  bad fa i th ,
s ince he knows, (r-)  Apper lants were never granted an evident iary
hear ing at  which such proof could have been of fered ,  (2)  the
mot i -on to dismiss granted by Just ice Kahn reguired that arr  facts
pleaded in the pet i t ion,  and reasonabre inferences therefron, be
accepted as t rue for the purposes of  the mot ion;  and (3) the
septernber L2, 1-990 Gannett  news i tem, handed up to the court  in
connect ion wi th orar argument,  and annexed hereto as Exhibi t  ,Er,
spec i f i ca l l y  s ta tes :

! r fn  re turn I  for  the cross-endorsement  of

4 see 
,  holding thatnotwithstanding an GJEECion haa--be; held, 

_; 
conresr withreference to a nominuti; courd be de-ttmined on appear from anorder  en tered  under  tne- f reaeces=or -=J" t io . ,  to  the-bne on  wh ichthis case is uaseo, 

--  
"nJr.  the oeci=ion might prevent futureembarrassment wi th ."r"r""1.  to the =; ; ;  quest ion ind there was aconfr ict  in the a"ci=i"" ,  of  the t ; ; ; ,  courts as to the raw3lf] ' i33i: to the "u=L.- 'b:", arso, @, , App.
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Responden t  M i l I e r -  by  Democra ts l  Rock landR" l l l l icans^ agreed tb . ro==_.ndorse threeDemocrats  for  Iocal  government  posts  nexEyear .  11

26 ,  Thus ,  t he  und ispu ted  fac ts  do ,  i ndeed ,  show ,a

fur ther  eross-endorsement  bar ter ing deaI , ,  by the Republ icans to
cross-endorse three non- jud ic ia l  candidates as the quid pro quo
for  the Democratsr  endorsement  of  Respondent  Mir rer ,  which may
very wer l  be independent ly  un lawfur  and const i tu te a separate
corrupt  pract ice under  the Elect ion Law.

27 .  Mr .  D rano f f  f u r the r  s ta tes  tha t  Appe l ran ts  fa i l ed
to subni t  any proof  in  ev ident iary  form to suppor t  any defaul t f f
( a t  pa ra '  4 ) .  Aga in ,  Mr .  D rano f f  i s  no t  be ing  cand id  w i th  the
cour t .  He  fa i l s  t o  d i sc rose  tha t  h i s  answer ing  papers  on  beha l f
o f  Responden t  M i l 1e r  were  un t imery ,  ds  were  a r r  o the r  i nd i v idua r
Respondents here in cross-moving for  sanct ions,  who served then a
week  l a te r  t han  spec i f i ed  by  the  o rde r  t o  show cause ,
accompanying the pet i t ion here in,  ar though they were requi red
f f  o n e  d a y  b e f  o r e  t h e  r e t u r n  d a t e r  o f  o c t o b e r  s ,  r - 9 9 0 .
Notwi thstanding that  h is  opposing papers were requi red therefore
to  be  se rved  on  oc tobe r  4 ,  r -990 ,  MF.  Drano f f  d id  no t  see  f i t  t o
se rve  Responden t  M i l 1e r ' s  papers  un t i r_  oc tobe r  r - l t h ,  desp i te
having been not i f ied when the case was adjourned to october  l_2th,
that  the papers had to  be served in  accordance wi th  the or ig ina l
return date,  not  the adjourned date.  Had Apper lants  been
af forded the oppor tuni ty  by th is  cour t  to  supprement  the record
they could eas i ly  have proven the foregoing fact .

28.  r t  should be noted that  Mr.  Dranof f  and the other
1 A
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c ross -mov ing  counse l  f a i l ed  to  f i l e  t he i r  A f f i dav i t s  o f  se rv i ce
with the county clerk at the t ime the Record \^/as prepared,
thereby prevent ing me f rom making same par t  thereof .  As r  d id
not  be l ieve the issue of  Respondentsr  defauLt  wourd be before the
cour t  by  reason  o f  Jus t i ce  Kahnrs  dec i s ion  no t  t o  add ress
p r o c e d u r a r  o b j  e c t i o n s ,  r  d i d  n o t  c o n s i d e r  t h e  o m i s s i o n
consequent ia t  enough to r isk  delay.  When the case v/as argued
before Just ice Kahn on October  15th,  Respondents hrere c lamor ing
for  an imrnediate dec is ion to  assure a decis ion by the cour t  o f
Appea ls  be fo re  E lec t i on  Day .

29  '  To  coopera te  fu r r y ,  r  was  requ i red  to  and  d id - -
wi th  the ass is tance of  the Ninth Judic iar  commit tee rnembers who
rabored a l r  n ight - -prepare and serve Apperrants  r  Reeord on Appear
and Br ie fs  on seven separate law f i rms in  four  d i f ferent  count ies
and  f  i r e  sa rne  i n  A lbany  by  5 :  00  p .  n .  on  oc tobe r  T7  ,  r_990 ,  i n
order  to  have orar  argument  of  the i r  appeal  0n october  lg th,  the
Last  day of  the term before Elect ion Day.  As th is  Cour t  knows,
despi te  that  superhuman ef for t ,  wi thout  g iv ing any reasons for
such depar ture f rom the nandatory preferences accorded Elect ion
Law cases,  the cour t  cancerred the schedured orar  argument  in
th is  case,  denied Appel lants  r  automat ic  preference under  the
El-ect ion Law and sect ion 8oo.  r -6  0f  th is  cour t  I  s  own rur_es,  and
deferred the appear  unt i l  severar  months af ter  the genera l
e lec t i ons .

3 0 .  A s

Af f idav i t  fa i ls  to

t o  R e s p o n d e n t  E m a n u e l l i r s  p a p e r s ,  M r .  M a l o n e r s
rneet  the min inal  prerequis i te  of  the rures of
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evidence requir ing factual  ar legat ions to be based on personar
knowledge. rnstead of  facts,  Mr.  Malone subst i tutes a5! honinem
remarks,  unsupported opinions and regar argument.  such f lagrant
i rnpropr iet ies carr  for  re ject ion of  h is papers out of  hand.

31 .  Mr .  Ma l0ne has  no t  p rev iousry  appeared in  these
proceed ings '  Yet ,  h is  lack  o f  persona l  knowledge as  to  mater ia r
facts does not deter him. He states that  he is an exper i_enced
attorney and pract i t ioner for  nearry ten years and makes sure
that th is court  knows that he is werr-connected to the court
systern as Law Assistant to Westchester judges. yet  he does not
ident i fy the sources of  h is informat ion and bel ief--even assuning
that '  inforrnat ion and bel- ief  vrere suf f ic ient  for  h in to deny the
p o s i t i v e  a s s e r t i o n s  o f  A p p e l l a n t s ,  m o v i n g  p a p e r s  u p o n
in fo rmat ion  and ber ie f - -wh ich ,  o f  course ,  i t  i s  no t .  Hence,  Mr .
Maroners statements insofar as they ar lege factuar matters are
plainly inadnissible to prove the truth thereof or to raise
issues  o f  fac t .

32-  Mr .  Ma l0ners  in f lammatory  and de famatory  remarks
concerning ne on pages 2-5 0f  h is Aff idavi t  completely distort  my
s ta te rnents  in  ny  Ju ly  25 ,  l .9gL  Af f idav i t .  The s ta tements  by  Mr .
Malone, a rawyer represent ing the now surrogate of  westchester
county,  are highry improper,  indefensibre at tempts to misread and
to arouse the courtrs sent iments against  me and thereby prejudice
the court  against  Apperrants in the hope that i t  wourd thereby
grant  h is  ou t rand ish  and un jus t i f ied  c ross-mot ion  fo r  sanc t ions
agai-nst  r€,  Apperrants,  and Mr.  Vigr i_ano. such remarks give
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added reason

or  at  least

against  me.

3 3 .

to  re jec t  Mr .  Ma l0ners  pa ten t ry  improper  A f f idav i t ,
to str ike his distorted, car-umnious accusat ions

T e l  l  i n q l y  r  D o  a  f  f  i d a v i t  i s  s u b r n i t t e d  b y
Respondent  Emanuel l i  or  on the surrogaters behal f  by samuel
Yasgur ,  Esg . ,  a  sen io r  pa r tne r  i n  t he  Ha1r ,  D i ck re r  f i rm ,  who
argued the mat ter  before Just ice Kahn. Mr .  Ma lone  has  no
personal  knowredge of  the facts arreged concerning what took
place before Just ice Kahnr ds set  for th by me on page 8 of  my
Af f idav i t ,  ver i f ied  Ju ly  25 ,  r .99 l - -wh ich  none o f  the  Respondents r
counsel  who r^/ere there,  ret  arone Mr.  Marone who was not,  in any
way contradict .

34 .  unr ike  Mr .  Ma l0ne,  Mf .  yasgur  wou ld  know there
hras  t tp roo fu  o f  Erec t ron  Law v io ra t ions ,  i .e . ,  the  uncont rad ic ted
Aff idavi ts of  three eye-witnesses at  the i -989 judic ia l  noninat ing
convent ions- -par t  o f  th is  cour t rs  Record  on  Appea}  (R 55_76)  .
rndeedr I I IY own personar invest igat ion of  the facts connected with
the  f raud tha t  took  prace a t  the  L99or  ds  we l r  as  a t  the  19g9,
judic ia l  norninat ing convent ions,  convinced me that,  independent
of  the i r regar i ty of  the Three-year Deal  those convent ions
i n p r e m e n t e d ,  t h e  c o m p r a i n t s  a r r e g e d  b y  t h e  p e t i t i o n
unquest ionably have ner i t .  Respondents and their  counser who
attended those convent ions know that the alregat ions of  the
Pet i t ion wi th respect to the Elect ion Law violat ions occurr ing in
the conduct of  the judic ia l  nominat ing convent ions are t rue and
correct '  As the pet i t ion herein a1leges, dt  the Democrat ic
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jud ic iar  nominat ing convent ion,  there was no quorum, there was no
ror l  carr  to  ascer ta in  the presence of  a  quorum, and the room in
which the convent i -on was held was not  rarge enough to hord the
requi red nurnber  of  de legates and a l ternate delegates;  and at  the
Republican convention, the convenor and the chairrnan of the
westchester  Republ ican county commit tee,  Anthony J .  co lav i ta ,
Esg ' ,  cont inued to pres ide as Tenporary and permanent  chai rnan
a f te r  t he  conven t ion  go t  o rgan ized - -a r1  fa ta r ,  j u r i sd i c t i ona l

v io la t i ons  o f  t he  E lec t i on  Law.

35 .  No  p roo f  i n  rebu t ta r  o f  Appe l ran ts r  con ten t i ons
conce rn ing  the  f rauduren t  and  i r rega r  j ud i c ia r  no rn ina t i ng
convent ions was ever  of fered by Respondent  Emanuel r i  or  any other
Respondent ,  ar l  o f  whom have personar  knowredge of  what  went  on
at  those convent ions.  Therefore,  even apar t  f rom the fact  that
on  a  mo t ion  to  d i sm iss ,  o r l  f ac t s  and  reasonabre  i n fe rences
theref rorn must  be accepted as t rue,  the untraversed facts  set
fo r th  i n  t he  A f f i dav i t s  o f  t hose  th ree  eye -w i tnesses  as  to
e lect ion raw v iorat ions at  the convent ions nust  be deened t rue.

36 .  Apar t  f r om h i s  rack  o f  pe rsona l  knowredge ,  s ince
Mr '  Malone fa i rs  to  rneet  nater iar  t raversabre ar legat ions of  my
moving Af f idav i t ,  they r ikewise must  be accepted as t rue.
Nei ther  Mr '  Malone nor  other  counsel  for  Respondents take issue
wi th the r rPrer in inary s tatementr r  conta ined in  pet i t loners I

Memorandum of  Law in  suppor t  o f  the i r  instant  mot ion that :
r rTh is  case.  .  .  i s  an  impera t ive  to  dec is ivead jud ica t ion  on  the  mef i tu  s ince  t f re  i ssuesaf fec t  the  I i ves ,  I iber ty ,  and. - - -p rJper ty
in te res ts  o f  one mi l l ion  and a  ha l f  res idents
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i n  t h e  N i n t h  J u d i c i a l  D i s t r i c t . , ,  ( a t  p p .  2 _ 3 )
o r  w i th  the  c r i t i ca r  and  comper l i ng  case  l aw  c i t ed  the re in .

3 7 . M r .  M a l o n e  r e s u r r e c t s  t h e  a r g u m e n t  t h a t
r rAppel lants  d id  not  seek to  conpete in  the pr imaryr ,  as i f  that
had any rerevance.  r t  has been repeatedly  s tated that  Apper lants
are not  lawyers and hence,  they are ine l ig ibre for  jud ic iar
of f ice,  even i f  they had the ambi t ion.  More impor tant ry ,  as
re i terated t ime and again,  the prosecut ion of  th is  proceeding by
Appel rants  and the i r  pro bono counser  was not  for  the i r  pr ivate
ga in  as  po r i t i ca r  cand ida tes ,  bu t  f o r  t he  pub r i c  aood .

Mr .  Ma lone rs  a rgumen t  t ha t  I ,  as  we I I  as
Apperrants  and the i r  present  eounser ,  shourd be punished wi th
r r seve re  economic  sanc t i ons r  because  o f  t he  $6 ,ooo  ,expense  to
Judge Ernanuel l i t r  a lLegedly  charged Judge Emanuerr i  and received
by  the  Har t ,  D i ck re r  raw  f i rm  fo r  ea r r i e r  r i t i ga t i on  he re in  i s
not  on ly  shocking,  but  revear ing as to  where Respondents I
concerns here in are focused.

39  -  Responden ts  cou ld  have  eas i r y  avo ided  l i t i ga t i on
expense f rom the outset  had they been wir l ing to  waive any
technica l  ob ject ions and ret  the cour t  ad judicate the regar i ty  o f
the agreement  and the conduct  o f  the jud ic iar  nominat ing
convent ions.  r f  they had noth ing to  fear  f ron exposure of  the
t rue facts ,  they shourd have been nore than wi r l ing to  do that
and to  demonstrate the correctness of  the i r  pos i t ion at  a  hear ing
be fo re  the  rower  cou r t ,  r a the r  t han  h id ing  beh ind  the i r
inconsequent ia l  procedura l  arguments and at tenpts to  Lduckr l

3 8 .
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serv iceS.  That  is  what

expect--at Ieast from

jud ic ia l  asp i ran ts .
I

Needless to sdyr i f  the cross-mot ions for
sanct ions hrere to  be ser ious ly  enter ta ined by th is  cour t ,  r  wourd
wish an ev ident iary  hear ing to  fur ther  demonstrate the rner i t  o f
th is  case,  the pending mot ion,  and @

4L.  r t  shourd be noted that  Mr.  Mal0ne may have only
recen t l y  j o ined  the  Ha I l ,  D i ck le r  l aw  f i r n  s ince  he  i s  no t  l i s ted
as an associate or  rnernber  of  the f  i rm in  the 19gr .  ed i t ion of
Mar t i nda le -Hubber r r s  Law D i rec to ry  r i s t i ng  o f  t he  f i rm .  He  nay
therefore be una$/are of  the cruc ia l  rore prayed by the f i rm in
herp ing then supreme cour t  Judge Emanuel r i  overcome h is  rast -
minute re luctance to  res ign the posi t ion he had been sworn in to
for  a  four teen year  term just  seven months ear l ier .  Accord ing to
the locaL ner^rs  accounts in  september 12,  1990,  Exhib i t  'Er ,  the
firrn offered Judge Emanuell i  the monetary inducement not to
renege on the Deal ,  as he at tempted to  do at  the e leventh hour  in
August  i -990 .  Judge Emanuerr  i  accepted t / re  f  i rm'  s  of  f  er  as
spec ia l  counse l  t o  t he  f i rm  wh i l e  he  was  wa i t i ng  to  be  e rec ted

the People of  th is  State have a r ight  to

p u b l i c  o f f i c i a l s ,  s i t t i n g  j u d g e s ,  a n d

4 0 .

5  R e s p o n d e n t  M i l r e r r s  b e h a v i o r  i n  t h i s  r e g a r d  i si r l us t ra t i ve .  
.  on  my  ins t ruc t i - ons ,  

-  - t he  
she r i fT ' s  Depu ty  o fRockland county,  extended . the cour tesy of  an advance terephonecal l  to  ar range f  or  serv ice or  ln"  

' �ord" ,  
to  show cause andPe t i t i on  he re in  uPo l  Responden t  u i r i e r ,  so  as  no t  t o  embar rass  o rd isrupt  h im by 

^serv ice o i  proc"== at  h is  law of f ice.  As shown bythe  annexed  A f  f  i dav i t  o r  "3 ld  oepu ty  she r i f  f  (Exh ib i t  , ,F , , )  ,Responden t  M i r re r r s  response  the rea f i " r ' r u=  to  avo id  se rv i ce ,  andd i rec t  h i s  o f f i ce  no t .  t b  accep t  t he  papers .
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and inducted into the surrogate judgeship prornlsed him as part  of
the Dear if he kept the supreme court seat warm for Judge
Nichorai  to run f  or  i - t - -cross-endorsed-- in the November r-g9o
erec t ions6 '  Ha l r ,  D ick rer rs  las t  minu te  in te rvent ion  enabred
fu l r  imp lementa t ion  o f  the  L990 phase o f  the  Dear .

42 -  As to the recusar mot ion,  the r-6 hours ar legedry
expended, for  which Mr.  Marone is arregedry charging Surrogate
Emanue l l i  $z rsoo fo r  h is  serv ices  on  th is  rno t ion ,  shou ld  have
been su f f i c ien t  fo r  h in  to  address  the  per t inent  regar
author i t ies c i ted and discussed in pet i t ioners I  comprehensive
Memorandum of law, part icurarry as they rerate to the recusar-
issue.  As  a  fo rmer  raw ass is tan t  to  judges ,  he  shourd  be
par t i cu la r ry  sens i t i ve  to  the  fac t  tha t  pub l i c  con f idence is
eroded as much by rr the appearance of  impropr ietyrr  as by the
ac tuar i ty ,  wh ich  is  why  e th icar  ru res  requ i re  d isc rosure  and
d i s q u a r i f i c a t i o n ' i n  a n y  p r o c e e d i n g ,  w h e r e  i m p a r t i a r i t y  n i g h t
reasonably be quest ionedr! .

4 3 . Mr.  Malone does not  expla in  why i t  is  a
sanct i -onabre raf f ront  to the Judges, to suggest that  in a case
where one of  the focar issues is the const i tut ionar i ty and
legar i ty of  the use of  cross-endorsernents to imprement a seven
judge- t rad ing  agreement ,  the  impar t ia r i t y  o f  judges  whose

6  Responden t  Emanue l r i  f s  conce rn  fo r  ' t he  sac r i f i ce  o fl os ing  h i s  sa la ry ,  rned ica l  i nsu ra r " " , - i l o  pens ion -  u " r . f i t s  du r ingthe  nea r l y  f i ve -mon th  h ia tus , ,  i s '  d i scussed  i n  Ganne t t  newsar t i - c l es  o f  bo th  .Augus t  7  ,  r -990  and  Augus t  B ,  1990 .  Thosear t i c l es  were  p rev iou l l y  annexed  to  Apper ran ts ,  
.Repry  B r ie f ,  bu t

i l : . supp l i ed  
he re in  aga in  fo r  t he  cou r t l s  conven ie . t " ' u=  "Exh ib i t
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j ud ic ia l  pos i t ions  resu l ted  f rom und iscr .osed
arrangements rrrnight reasonabty be quest ion€d,, ,
the  proscr ibed ' rappearance 

o f  impropr ie ty , , .

44 .  rn  a t tack ing  ne  fo r  ra is ing  the  recusar  i ssue,  Mr .
Malone ignores  cont ro l t ing  law and e th ica l  rnandates .  I t  i s  no t  aques t ion  o f  whether  a  judge ac tua l l y  feers  he  courd  be  impar t ia l ,
when the appearance permits a eontrary inference. publ ic respect
for the Judic iary can onry be rnaintained by avoidlng the bel ief
that  one side had an unfarr  advantage in obtaining a resurt
adverse to the other party for  reasons and relat ionships never
reveared on  reeord .  un for tunatery ,  in  th is  ease the  pubr ic  has
been Ie f t  w i th  tha t  percept ion .

'HEREFORE, i t  is  respectfulry prayed that Apperrants r
rnot ion for  reargument/renewal/recusal  

be granted; al ternat ively,
that  leave be granted to appeal  to the Court  of  Appeals;  that  the
cross-mot ion  fo r  sanc t ions  be  den ied ,  w i th  sanc t ions  aga ins t
Respondents,  i r  sanct ions are ar lowable,  for  neeessi tat ing ny
hav ingr  to  de fend aga ins t  the i r  pa ten t ly  f r i vo lous  sanc t ion
appl icatron, together wi th such other,  fur ther and di f ferent

cross-endorsenent

and thereby create

rer ief  as to the court  may seem just  and. proper in fhe premises.
r ) v

E \ W\ r
9y:f+&.bpfore .me thise96th< Sep tgmber  1991
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