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.sup'neuetounr oF THE srATE oF NEtf yoRK

::yY:_::_T::::::::i__- ___x
fn the Matter of  the Appl icat lon of
MARIO }!. CASTRACAN and VINCENT F. BONELLI,
act lng Pro Bono Publ lco,

Pet l t loners -AppeI lants,

for  an Order,  pursuant to Sect ions
1 6 - 1 0 0 ,  1 6 - L 0 2 ,  l 6 - 1 0 4 ,  1 6 - 1 0 6  a n d
16-116 o f  the  E lec t lon  Law,

F +
Index No.  6056/90

UntoRANDUM OF IAW

-vs -

ANTHONY J. COLAVITA, Esq., Chalrman,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
GUY T .  PARIS I ,  Esq .  ,  DENNIS  I I {EHIEL ,  Esq .  ,
Chalrman, I{ESTCHESTER DEMOCRATIC COUNTY
COMMITTEE, RICHARD L. I{EINGARTEN, Esq.,
LOUIS A.  BREVETTI,  Esg. ,  Hon.  FRANCIS A.
NICOI"AI ,  HOWARD MILLER, Esq. ,  ALBERT J.
E!!.ANUELLI, Esq., R. IfELLS STOLII, HELENA
DONAHUE, EVELYN AQUII"A, Commlssloners
constitut ing the NEW YORK STATE BOARD OF
ELECTIONS, AI i IPONIA R.  D' �APICE, MARION B.  OLDI,
Commissloners constitut lng the Y|ESTCHESTER
COI,,NTY BOARD of ELECTIONS,

Respondent -Respondents,

for  an Order  dec lar ing Lnval ld  the Cer t l f lcates
purport lng to deslgnate Respondents Hon. FRANCIS
A. NICOLAI and HOIfARD UILLER, Esq. as candidates
for  the of f ice of  Just ice of  the Supreme Cour t
of  the State of  New York,  Nlnth Judic la l
Dis t r ic t ,  and the pet l t loners purpor t ing to
deslgnate ALBERT J.  EMANUELLI ,  Esq. ,  a  candidate
for  the of f ice of  Surrogate of  Westchester
County to  be held ln  the genera l  e lect lon of
November  6 ,  1990 .

- - - - -x

PRELIMINARY STATEMEIM

By Decl .s lon and Order dated October L7, 1990, Honorable

Lawrence E. Kahn dlsmissed Pet l t loner 's-Appel lant 's pet l tLon on the

grounds that lt fatled to state a cause of action. The Appellate

Dlvls lon,  Thlrd Department,  by decls lon dated May 2,  1991 and order



dated and entered on May 15r 1991, af f l rmed the decls l .on and order

of  the t r la l  court .

In the mot lon dated July 25, 1991, Pet i t loners-Appel lants have

moved to reargue the determlnatlon and order of the Appellate

Divis lon.  fn addi t lon,  Pet l t loners-Appel lants have made a motLon

to rener.t. That motlon seems dlrected at that portlon of the

Appel late Div is ion's decis lon which held that  another basis for

d ismlssa l  o f  th is  p roceed lng  ls  Pet i t toner 's -Appe l lan t ' s  fa i lu re  to

serve the Attorney General.

Respondent-Emanuell l submits thle memorandum of Iaw ln

opposl t lon to Pet l t .Loner 's-Appel lant 's motLon to reargue and renew

and ln support of Respondent-Enanuell lrs eroslt-motlon for counsel

f  ees,  costs and sanct l -ons.

STATEMEITII OF FAETS

In thelr  prayer for  re l tef ,  Pet l t ioners/Appel lants ask the

Court  to declare that  certain resolut ions passed in 1989 by the

Executlve Commlttees of the Democratlc and Republlcan partles brere

l l legal  and that Judlctal  nomlnat lons whlch mav have been af fected

or lnfluenced by these resolutlons nere lnvalld. fn the order to

show cause and throughout thelr petlt lon, Petlt loners-AppeIlants

completely ml.scharacter lzed these resolut ions as contracts.  In

denomlnattng them as contracts,  Pet l t loners-Appel lants dlspray a

complete ml-sunderstanding of  the resolutLons as wel l  as the law of

contractg.

There was nothlng blndtng or enforceable about these

resolutions. None of the candldates named ln the resolutlons had



any enforceable r lghte.

Unequlvocally, the resolutlons were nere statements by the

respectlve Executlve Corunlttees of thelr lntentlon to support

certain htghly quar l f led candidates.  rndeed, l t  was their

lntentlon to promote " nln-p"rtlsan Judtctary composed of lawyers

with unquest ionable l i t igat lon ski l ts,  unblemished reputat ions,

dtst lngulshed clv lc careers and responslble Judlc ia l  temperament.

rn addi t lon to decrar ing these resorut ions i r regal ,

Pet l t loners-Apper lants seek to void the 1990 Repubrican and

Democrat lc Judtclal  nomlnat ing convent ions.  They ask the Court  to

order that the Westchester Republlcan County Commlttee and the

Westcheeter Democratle County Commlttee reconvene these eonventlons

and proceed to select neht candidates for Supreme Court and

Surrogate Court. Moreover, Petit loners-Appellants have requested

an order prohibit ing the candidates who were nominated at the 1990

convent l .ons,  lncludlng Judge Emanuel lL,  f rom seeking of f lce.  They

have asked the court to dlsquallfy and bar these candldates fron

seek ing  Jud ic ta l  o f f l . ce .

fnterest lngly,  wl th regard to Judge Emanuel l l ,  pet t t loners-

Appel lants never chal lenged hts designat ing pet i t ions,  nor did they

seek to compete for  the nomlnat lon of  e l ther party for  the Judic ia l

posi t lon in the surrogate Court .  rnstead, they waited unt l r  just

p r lo r  to  the  1990 e lec t lons  to  b r lng  th ls  suLt .

The Trial Court found tlrat Petlt loners-Appellants had falled

to state a cause of  act ion.  The court  determlned that pet l t loners-

Appellants dld not show that the Judlelal Nonlnatlng Conventlons



were legal ly def lc lent  ln any respect under the Elect lon Lalr .

The Appel lant  Dlv ls lon,  Thlrd Department,  af f l rmed the tr la l

court 's  decis lon and order.  The Just lces of  that  court  found that

Pet i t ioners-Appel lants had fat led to Joln necessary partLes ln th is

proceeding under the Elect ion Law and that because of  th ls fa l lure,

the pet l t lon had to be dlsmLssed.

The Court  a lso fe l t  that  Pet l t lonerrs-Appel lant 's fa l lure to

serve the Attorney General  sras another basis for  d lsmissal .

However, the court dtd not speclfleally rely on that grounds for

the  d lsmissa l

FinaIIy, the court expressed grave doubts about the standing

of Pet l t loners-Appel lants to br lng th ls sul t .

Pet l t loners-Appel lant ,s now seek to reargue the decls ion and

order of the Appellate Dlvlslon based upon the alleged

misappl lcat lon of  the law of  Joinder by the Appel late Dlv is lon.  In

addl t ton,  Pet l t loners-Appel lants seek to renew on the grounds that

the court was unaware of a letter from the State Board of Electlons

which purportedly allowed Petlt ioners-Appellants to disregard the

Iaw (CPLR 2214[d])  by not servlng the AttorneyGeneral  wl th a copy

of the pet l t lon.

Flnal ly,  Pet l t loners-Appel lants argued for the f i rst  t ime,

that al l  of  the Judges on the Appel late Panel  who were cross-

endorsed should have reeused themselves.

POINT I

THE EOURT DID NOT MISAPPREHEND THE I"AI{ OR OVERLOOK

MATERIAL FACTS



Petl t lonera-Apperrante geek an order grantlng reargument

the arleged grounds that the court mlsapprehended the law

JoJ .nde r .  ThLs  c la lm  mus t  f a l I .

Pet l t loners-Apper lahts  seek to  have the cour t  dec lare

resolut ions adopted ln  1989 by the Execut lve commit tees

Republ lcan and Democrat ic  par t ies ln  westchester

Pet l t loners-Appel rants  mlscharacter lze as contractg

resolut lons whlch merely  predged b l -par t lsan suppor t  for

ext remely qual l f ied candldates.

Petl t loners-Apperrants ask for  an order dJ.rect lng these

pol t t teal  part les to reconvene the f990 Judtcial  nomlnat ing

conventlons. They ask the Court to dlrect the parties to proceed

to  nomlnate  cand lda tes  fo r  these Jud ic ia r  o f f l ces .

Petlt loners-Apperlants nelther served nor sought to make

several  necessary and indlspensable persons and ent l t les,  who would

be lnequl tabry af fected, part ies to th is act ion (McGoey v.  Brack,

100 AD2d 635 [2nd Dept .  1984J) ;  Mat te r  o f  Greenspan v .  o ,Rorke ,  22

NY2d 845 [1970] ) .  The cour t  cor rec t ly  ru led  tha t  r igh ts  o f  a l l  the

candLdates nomlnated at  the 1990 Judtclal  nonlnat lng eonvent lons

held by the Republican and Democrattc parttes Ln tJestchest,er County

htere lnextrlcably Lntemoven and that they were necessary partles

to  th ts  su l t .

Pet l t loners-Appelrants fa l led to Joln,  among others,  Just lce

Joan Lefkowltz and George Roberts. They were on the l99o

cert l f lcates of  nomlnat lon of  the Democrat lc and Republ lcan part les

respect lvely.

on

o f

t I I e g a I

of  the

County.

these

certaln



Manl fes t l y ,  Pe t l t loner 's -Apper lan t ' s  fa l ru re  to  Jo ln  a r I

candldates nomlnated at  the 1990 Judtctal  nomlnat lng convent ions

wlthln the t lme regulred by Erect lon Law 16-102, paragraph 2,

requlred dismlssal  of  the pet l t ion (Matter of  Marin v.  Board of

E l e c t i o n s  o f  S t a t e  o f  N . Y .  t  6 7  N y 2 d  6 3 4  [ 1 9 9 6 ] ) .  H a v i n g  s e a r c h e d

the record,  the Courtrs determLnat lon vras correct  (see Marl t ime

Flsh Products, fnc. v. World l i l lde Flsh pryductSr_!_!g-., 100 AD2d gl

[ l s t  D e p t .  r g g l ] ;  K l r l s l t s  v .  s t a t e  o f  N . y . ,  L o l  A D 2 c l  1 5 6  [ 4 t h
Dept .  1985J  )  .

POINT I I

THE EOURT MUST DENY PETITIONERIS-APPELLANT'S MOTION

FOR RENEVJAL

Pet l t loners-Appel lants appear to argue that they are ent l t led

to renewal because the Appellate Divlslon was unahrare of a letter

(at tached to thelr  mot lon papers as Exhlbt t  , 'c ' , )  f rom the state

Board of Electlong. They clalrn that ln thls letter the Attorney

General expllclt ly opted not to be lnvolved Ln these proceedlngs.

Pet l t loners-Appel lants are not ent l t red to renewal.

Fl.rst, there ls no indlcat,ion that the court based lts

determlnat lon on thls grounds. In fact ,  the court  merely states in

a footnote that another basls for dismissal of the proceeding was

Pet l t loner 's-Appel lant 'e fa l lure to serve the Attorney General .

Even l f  th is was one of  the reasons that the Appel late Court

af f l rned the tr la l  court 's  decLslon and order,  the let ter  at tached

to the notion papers ls not from the Attorney General. Moreover,

lt ls dated long after the petlt lon was served, and tt merery



states that,

". . . lt ls nllonqeE necessary to serve theAttorney General wrE-]ESiJi:s
proceedlngs." (emphasls aaaea) :

The state Board of  Elect ions is crearry a state body.
Accordlngry, Petlt loners-Apperlants were regulred to serve both the
state Board of  Elect ions and the Attorney Generar (cpLR zz!4 td l  ) .
The statute does not provide that servLce upon the Attorney General
may be walved. Moreover,  fa l lure to serve ts a Jurrsdict lonal
de fec t  (see  Decar lo  v .  Decar ro ,  110 AD2d g06 [2nd Depr .  r9g5]  ) .

unequlvocal ly,  because of  Pet l t loner 's-Appel lant 's faLlure to
serve the Attorney General, there was no Jurisdiction over another
necessary party. Agaln, the court was correet ln notlng thls was
another grounds for dlsmlssal  of  the pet l t lon.

POINT I I I

IDATES

Petl t loner 's-Appel lantrs c laLm that th is case revolves around
the legal i ty of  cross-endorsement of  Judictar candidates
(Pet i t loner 's -Appe l ran t ' s  Memorandum o f  Law,  page 7r .  That  rssue
has already been declded.

Manl fest ry ,  cross-endorsement  of  Judic ta l  candidates
speci f icar ly  perml t ted under  the Law of  th ls  s tate (Rosenthal
Hanrood,  35  Ny2d 469 t r9?41) .  rn  Rosentha l ,  the  cour t  ta rked
the Judtclal  candrdate's rrght to appear on nore than one r lne
the  ba l lo t  ( id .  a t  475) .  The cour t  s ta ted :

r ' .  .  .  ln our v lew, the exact lonagalnst cross-indorsenents falls over the
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f orbldden area. rl

The Court of Appeals found that cross-endorsements were an

acceptable way to f ree candldates for  Judtclal  of f lce f rom much of

the pol l t tcal  manlpulat lon that at tends the normal elect ion

procesg.

Moreover,  the state Legisrature has expl ic l t ry approved the

coneept  o f  c ross-endorsements .  The E lec t ion  Law (Sz-104[5 ] tb l )

provldes for spectftc forms of ballots for candldates who reeelve

nomlnatLons from nore than one pol l t lcal  party.  Thls legis lat lon

app l les  to  a l l  e lec t lons ,  lnc lud lng  those fo r  Jud lc la l  pos l t lons .

POINT IV

PETI

CONDUCT AND RESPONDEM-EMAI{TJELLI IS ET{TITLED TO COTINSEL

FEES, COSTp AND SANCTIONS.

l{ i thout a doubt '  Pet l t loners-Appel lants are usLng the Judlc ia l

process as a weapon to lnf l tct  f inanclar hardshlp on Judge

Emanuelrl. clalnlng to act ln the publlc interest, they have

sought at every turn to make these proceedings more expensive for

the Respondents. Thts motlon 
.to 

reargue ls another exanple of

Petit ioners-Appellants abuse of the system.

Thelr  mot ion to renew and reargue ls ut ter ly wl thout merl t  in

law or fact. Thelr sore legar argument ls that the Appelrate

Divis lon misappl ied the law of  Joinder

. Most of thelr papers deal wlth the unsupported and

unconsclonable contentLon that the Just lces of  the Appel late

Dlvlslon, Second Department have engaged ln a consplracy to silence



1 '

them and that the Justlces of the Thlrd Department, some of whon

vtere cross-endorsed, declded thls case agalnst  pet l t loners-

Apperrants because they feared for thelr orrn Job seeurlty.

As set for th more fur ly ln the af f tdavl t  ln support  of  the

crosg-not lOn for counser fees,  costs and sanct lons,  the only way to

stop Pet i t ioner 's-Appel lant 's reprehensible conduct Ls to make them
pay for thelr  t ransgresslons. They must understand that there are
f lnanclal  consequences for thelr  mal lc ious use of  the Judtcial
s y s t e m .  A c c o r d i n g l y ,  p u r s u a n t  t o  2 2  N . y . c . R . R .  1 3 0 - 1 . r ,  t h e  c o u r t
should grant Judge Emanuerll counsel fees ln the amount of

$8 ,400.00  fo r  the  unnecessary  and subs tan t la l  lega l  fees  caused by

Pet l t lonerrs-Appel lant 'e f r lvolous abuse of  the process of  th is

Court  and for costs and sanct lons.

CONCLUSION

Based on al l  the reasons set for th in the af f ldavl t  of  Mark K.

Malone, Esq. and the accompanylng supportrng papers,  r t  is

respeetful ly requested that the Court  deny pet l t ioner '  s-Appel lant ,  s

mot lon ln l ts ent l rety and grant Judge Emanuel l l . ,g eross-mot ion for

at torney's fees,  costs and sanct lons

Dated: Whlte plalns,  New york
August  L2 ,  f991

Respectful ly submit ted :

HA!L, DTCKLER, I^AWLER, KENT t
FRIEDMAN
BY: MARK K. MALONE, ESQ.
11 Mart lne Avenue
I{h l te  Pla lns,  New york 10606
( 9 1 4 )  4 2 8 - 3 2 3 2
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Sir:-Pfcerc Lrkc noiict that thc within is z (ccrtt/ied)
truc copy of e
duly cntercd in rhc off ice of thc clcrt of rhc within
Drrncd coun on 

19
tDr,.d,

Your\ etc..
ll^u, Drogt& IJyll& KE{T& FRIEDilAil

Atromcyslor

Allrce od post Office Addrcss

Il Martine Avenue
WIIITE PI.ATNS, N.Y. 10606

$r4) 428-3232

To

Arronrey(s) for

- 
f€!tst, rFrLanx"

Sir:-Plcesc trkc noticc thl .n ordcr

of which rhc wirhin is r
forrtdcnrcnt to rhc Hon. 

I lrue copy will be prcscntcd

onc  o f  rhc  judgcs  o f  rhc  w i rh in  n rmcd Cour r .  r r

Indcr No.

SUPRE{E COL]'RT OF TT{E
A*DPELT,ATE DJ�TJSION:

Yat 19
SIATE OF t{.ili,? YORK
TF�TRD DFART.,EI\E'

In the iliatter of the
CASTRACA\ and \rfNCEN:n
Bono R:b1ico,

Appl.ication of i.lARIO M.
F. BOIL.ELLf , Ac:ing pr.o

Petitioners -ApiE I Iarts,

f9r-A O5!er, pursuanr to Secrions IG_100,
]9-102, 16-104, t6-106 and 16-116 of the
Election Law,

-VS_

ANII-rJONY J. COLAITTA, ESe., Chairman, I,ESTCIfiSTER
R.PUBLTCAN coT]I\DY ccl,ofiTrEE, GIJY T. PARIST;;.Q.,
DEhlNfS Mff{IFJ,, ESe., Char:man, -T,.IESrcIIESIER
D.B4OCRATfC COmEy Cq.OifTTEE, et al. ,

,^. 
espondents.

.S,1A}IU.E[,LI fN OppOSfTfOi] rc
?ETTTIONf,RS-APPtr.I,A\I]'S }Xf,I,rOTJ Tr)
REARGTIE ATJD IN S{JPPORT OF CROSS-
YTOTfON FOR COUNSE FEES

HAIJ" D|CKIX& t/twlfi, KE{T & Fn:tEDilAt{
Atromcyslor Res5rcndent, Enanuelli

. Allrce and post Office Addrcss, Tchphott

Il Martine Avenue
WTIITE PLAINS, N.Y. 10606

(9r4) 428_3232

on

It M.
DuGd,

-- yourt eac.
HAII" DIo(IJn, uwu& xEln& FruE)ilil

- -.Attorneystor

OlJicc and post aftce Addrcss

11 Martine Avenue
WHITE PI.AINS, N.Y. 10606

(914) 428-3292

To

Atrorrr(r) for

To

Atromcy(s) for

Scrvicc of e cogy of rhc within

Drred.

AtrorDcy(r) for

ir hcrcby rdmincd.


