
APPELI,ANTS' },TEMORANDW

TO: New york State Court of Appeals

RE: Castracan v. Colavita

DATE: August L, 1991

At the outset, it must be noted that this case s/as
denied its rightful preference by the Apperlate Division, Third
Department' That preference should have been granted under the
Erection Law, as welr as under the Appellate Divisionrs own rures
(rrAppears in erection cases shar-l be given preference,,, Rures of
the Third Department,  Sec. 800.16).  The expl ic i t  statutory
direction is that Election Law proceedings

' . . .shar-r  have preference over alr  other" . r : : : .  in al l  gourts_, , .  (Elect ior ' r  
- i . r ,  - ; " .

16 . 116 ) (ernphasis aclded)

Apperrants, therefore, invoke such mandated right of
preference to obtain an expedited review by this court.
Expedited review is particurarly crit icar in l ight of the fact
that the thlrd phase of the subject three-year cross-endorsements
barter contract ls being irnplernented in the November 1991
e lec t ions .

Apperrants wilr contend on their proposed appear that
deniar of the rnandated preference by the Apperlate Division was
nanifest enor, representing an unwarranted frustration of the
regisrative wirr and irnpermissible infringement of constitutionar
voting rights, which the aforesaid provision of the Erection Law
was specifically intended to protect.
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At the outset, it must be noted that this case was
denied its rightfur preference by the Apperlate Division, Third
Departrnent' That preference should have been granted under the
Election Law, as well as under the Appellate Divisionrs own rules
(rrAppears in election cases shalL be given preferenc€,r, Rules of
the Third Department,  sec.  goo.16).  The expl ic i t  statutory
direction is that Election Law proceedings:

r . . .sharr  have preference over alr  other" .u: : : .  iF al l  qourtqrr .  (Elect ion 
- f ,aw, -JL".

16 .116)  (e rnphas is  added)  '  " \

Appellants, therefore, invoke such nandated right of
preference to obtain an expedited review by this court.
Expedited review is particurarry erit icar in right of the fact
that the third phase of the subject three-year cross-endorsements
barter contract is being inprernented in the November L991
e lec t ions .

Appellants witr contend on their proposed appear that
deniar of the mandated preference by the Appelrate Division was
manifest error, representing an unwarranted frustration of the
regisrative wirr and imperrnissibre infringement of constitutionar
voting rights, which the aforesaid provision of the Erection Law
hras specifically intended to protect.



The proposed appeal invorves guestions which are novel,
of public inportance, and which requi-re interpretation of prior
decisions of this court and of the Apperrate oivision in other
cases .

Appelrantsr pet i t ion (R. r .6-17, 22-23) speci f icar ly
alreges that under the New york state constitution, the peopre

are given the right to erect their supreme court judges, and. that
a certain cross-endorsements contract entered into between party
readers and their judiciar nominees was in contravention of that
constl-tutLonal mandate and of the statets Election Law designed
to safeguard it.

The pivotal, profound and far-reaching issues requiring
adjudicat ion by the court  of  Appears are,  inter ar ia:

(1) whether the major party cross-endorsements
bartering contract at Lssue vl-olates the state and federal
cons t i tu t ions  and the  E lec t ion  Law by  guarantee ing

uncontested elections of supreme court judges and a
surrogate judge. Apperrants contend that such contraet,
expressed in resorut ion form (R. sz-s4),  ef fect ivery
destroyed the erectoraters right to choose their judges by a
meaningfur vote between cornpeting candidates and that it,
further unrawfurly impinged upon the constitutionally_
mandated independence of  the judic iary by requir ing
acceptance of cross-endorsernent as the price of nomination.
Arso  a t  i ssue is  the  cons t i tu t ionar  var id i ty  o f  a
contracted-for commitment by the judicial nominees for



earry resignations to create new judicial vacanciesl and a
predge to sprit, patronage after consurtation with the
polLt ical  Leaders of  both part ies2.

(2 ' )  whether the Apper late Div is ion I  s fa i lure to

address these crit icar issues gives rise to ,an appearance

of irnpropri€tyt in that three members of the appelrate paner

which rendered the Decis ion, incruding the presiding

justice3, slere, themselves products of cross-endorsernent

arrangements. Such rrappearance of irnproprietyrr is rnagnified

by:

(a) the failure of the three cross_

endorsed members of the appellate panel

to dlsguallfy thenselves4 or even to

disclose their own cross-endorsements;

( b )  t h e  A p p e l l a t e  D i v i s i o n r  s

rendit, ion of a disrnissal on procedural

- -1  -8"g,  i4 ter  ar ia ,  Apper . rants  r  Reply  Br ie f  ,  Exhib i ts  r fA-
1t t ,  r rA-2r  thereto:

2 such commitrnent anq _pledge by Respondent judiciar
nominees, incruding sitt ing judles, 

- 
t ,rrr" afoul of the code ofJudic ia l  Conduct ,  Canon Z,-_. t . .n .  ( " ) '  rA candidate,  i ;c l "J i ; ;  ; ;incumbent judge., for a judicial '  of f  ice . .  .  . ,r should not makepledges or -promises of conduct in off ice other than the faithfurand inpart iar perforrnance of the duties of the of f  ice. .  .  rr r €rsweLl as of the Rules of the chief Adrninistrator 

-oi 
the court,S e c s .  L o O .  L ;  t _ 0 0 . 2  i  t  o O . 3  ( b )  ( 4  )  .

3 presiding Justice Mahoney was tr ipre cross-endorsed bythe Repubrican, Democratic, and conservativl part ies-.

:  -Disqt ra l i f icat ion is  ca l red for  under  paragraph c(1)  o fthe code of Judiciar conduct ' in a proceeding 
-i '  

which hisirnpart ial i ty night reasonably be questionedrl



g r o u n d s ,  n o t  j u r i s d i c t i o n a l ,  n o t

preserved for appellate review, and

readily curable. Such disrnissal by the

Appel la te Div is ion was based on an

approach, diametrical ly opposite to the

approach taken by Justice Kahn and

consented to by the part ies. Moreover,

i t  fai led to afford Appellants the

opportunity to supplement the record to

e s t a b l  i s h  t h a t  s u c h  p r o c e d u r a l

objections rlrere without rnerit and that

Respondents were without standing to

assert then5

( c )  t h e  A p p e l l a t e  D i v i s i o n  I  s

f a i l u r e  t o  a d d r e s s  t h e  p a t e n t l _ y

erroneous factual and legal f inding of

t h e  S u p r e r R e  C o u r t  t h a t  t h e

c o n E  t i t u t l o n a l l t y  o f  t h e  c r o s s _

endorsements contract  could not  be

reviewed because there hras ilno proof ,,

5 Apperrants have made. these objections the subjeet of amotion for reargurnent in the epp.ii i t" Division, which arsoincrudes, alternitively, a requesl for reave to the court ofAppeals. That motion 
-was 

.expressly made .without prejudice toApperrants I contention that 
-th"ir- 'appear 

l ies as 
'. 

matter ofricrht to the court of Appeals u66ause of the substantia]constitutionar- issues invoffed. . . rr 
-ir 

the courl of Appealsaccepts Apperrantsr appeal as of righi, they wirr withdraw theaforesaid motron.



I n

endorsement

t h a t  t h e  j  u d i c i a l  n o m i n a t i n g

conventions did not conforrn to Election

Law requirements6.

(d) the Appel late Div is ionrs denial

of Appelrantsr preference entitrernent on
two separate occasions: On October 1g,
1990, when Appellants were denied the

automatic preference to which they were

entit led as a natter of riqht under the

E l e c t i o n  L a w  a n d  t h e  A p p e l l a t e

Division t s ohrn rules; and again on

O c t o b e r  3 1 ,  1 9 9 0 ,  w h e n  A p p e l l a n t s r

fonnal applieation by Order to Show

Cause was denied by written order of the

Court. AII f ive justices deeiding that

later notion were themselves cross_

endorsedT--including two justices who

ran uncontested races with illluadrupls[

e n d o r s e m e n t  b y  t h e  R e p u b l i c a n ,

Democratic, Conservative and Liberal
parties

v iew o f  the  apparent ly  w ide_spread

of judges on the Appeltate Division 1evel,

c r o s s -

i t  is

6

7

See Appel lantsr  Reply  Br ie f ,  pp.  L_4i  pp.  27_29.

This  fact  was a lso undisc losed.

5



respectfurry subnitted that such fact furnishes an added reason
tthy this appeal- should be heard by the court of Appeal.s, whose
judges are appointed, rather than elected.

Appelrants on their appeal from the Appelrate Division
order, as werr as fron the order of the supreme court, contend
that the disrnissal of the Petit ion constitutes a dangerous
p r e c e d e n t  d e s t r u c t i v e  o f  t h e  d e m o c r a t i c  p r o c e s s  a n d
constitutionarry protected vot,ing rights--and gives a green light
to the maJor part ies for  cross-endorsement barter ing of
judgeships as an accepted Trodus operandi.

As noted in the Record, the subject 19g9 cross-
endorsement  agreement  spawned another  c ross_endorsement

arrangement in furtherance thereof in r-g9o as to Respondent
Miller. Moreover, aecording to a news articre handed up, with
the courtts permission, in connection with the orar argument
before the Apperrate Divisron, Respondent Mirler acquired his
seat as a resurt of a trade by the Repubricans of three (3) non_
judicial government posts in exchange for the (1) supreme court,
judgeship to be firred by a Repubrican (see, Document #25).

As a resurt of the lower courts r fair-ure to take the
corrective action prescribed by the New york state constitution
and the Election Law by invalidating the nominations in guestion,
the l-991 phase of the subject three year cross-endorsement
contract wirr be inplenented as scheduled in this yearrs general
e lec t ions- -unress  fo res tar led  be fore  Erec t ion  Day by  an
unequivocal decision by the court of Appears that such contracts



are v io la t ive of  the Const i tu t ion

unethical and against public policy.

and otherwise i l legal,

This case gives the court, of Appears an essentiar

opportunity to update several of its prior decisions. There is a
need for clarif ication of its Decision in ,
35 N-Y.2d 469, c i ted and incorrect ly rer. ied on by severar
Respondents in the court berow8. Rosenthar ,as not a case
invorving cross-endorsements with an articulated quid pro quo,
but only the endorsement of a najor party judiciar candidate by a
minor party. rn that case, the court of Appeals said the party
courd not prohibit the candidate from accepting such minor party
endorsement because sueh restriction--even though in the forn of
a partyrs internar by-raw--wourd compromise the independenee of
the judiciar candidate in exercising his own judgernent. The
court of Appeals has not yet ruled on the constitutionality of
najor party cross-endorsements under a contract between the party
readers, expressed ln written form by resolutions adopted by the
Executive comrnittees of both parties, ratif ied by the candidates
at judiciar noninatrng conventions, requiring the judicial
norninees to accept the contracted-for cross-endorsenents, as welr
as other bargained-for and agreed condi t ions,  i .e. ,  ear ly
resignations and a predge to split patronage after consultation
with party bosses (R. 52-54).

8 For ful ler
Br ie f ,  Point  f  (pp.

d iscuss ion,  see,  in ter  a l ia ,  Appel lantsr  ReplyL4-26)



There is also a need to update and reaffirm egp1e_jq-
wi l let t  '  2L3 N'Y'  369 (1915) involv ing the predecessor sect ion to
present Elect ion Law, sec.  17-L58, making speci f ied corrupt
practices a felony. witrett invorved a monetary contribution to
the party char-rman to procure a nomination at the judicial
nominating convention for a supreme court judgeship. This court
thereLn expressly recognized, as a matter of law, what Justice
Kahn chose to disregard: that the corrupt practices provisions of
the appricable statute (then entit led rfcrimes against the
E r e c t i v e  F r a n c h i s e , , )  , s h o u l d  b e  c o n s t r u e d  t o  i n c r u d e . . . a
nonination coming out of a porit icar conventioD,,, irrespective of
whether or not such conventLon conformed to procedural
requirements of the Election Lat. is
todayrs pernicious counterpart to wirlettg--a barter exchange of
judgeships for judgeships, which has arready metastasized into a
trade for other non-Judlciar governmentar offices as werr

unfortunatery, the nore reeent case of people v.
Hochberg,  62 AD2d 23g, did not reach the court  of  Appears,  which
would have permitted a rul.ing by our highest court, that an
agreement assuring a candidate of guaranteed victory is a
rrsuf f ic ient ly direct  benef i t . . . to be incruded within the term
Ithing of  value or personal  advantags. rn10

9

r ( B ) ,  p .

1_0
r ( B ) ,  p .

For fu l ler  d iscussion,
L8  e t  seg .

see Appellantsr Reply Brief, point

For fu l ler  d iscuss ion,  see Appel lantsr
L6  e t  seq . Reply  Br ie f ,  po int



A favorable decision to Appelrants in @racan %
coravita would represent a rogicar and necessary progressi.on of
thought essentiar to deal with modern subterfuge by polit icians
ready to elininate the voters fron neaningful participation in
the electorar process. The pubric interest requires this courtrs
intervention and an unequivocal ruling that

It is an historic opportunity.

The pubric irnportance of this case transeends the
parties to this proceedingll-. Not only are the issues of major
significance rikery to arise again, but over and beyond the
direct effect of this case in restraining the encroachrnent of
porit ' icians on the Judiclary, a decision for Apperrants wourd
open the sray for judiciar serection based on nerit rather than
party rabers and loyalties, which traditionarly have excruded as
candidates for  of f ice those outside the pol l t icar power
structure--minor i t , ies,  hronen, independent and unregistered
voters--no matter how neritorious.

Decisive adjudication on the merits of the issue as to
whether  o r  no t  the  subJec t  c ross-endorsements  v io ra tes
constitutionalry protected voting rights is an inperative__
affecting, as it does, the rives, riberty, and property interests
of one and a harf mirrion residents in the Ninth Judiciar
District. The practicar effect of the musicar_chair judge_

Rep ly  B r ie f ,  po in t  f f l ,  pp .  30_31 .

9

l_1 See Appel lants l



trading arrangement by party bossesl2 rrras to ereate a crisis
situation in the already backlogged motion and trial carendars of
the court--resulting l-n severe, incalculable, and irreversibre
injury not onry to rit igants and their faniries, but to the
public at large.

L2 The^ Dear required Republican Respondent Emanuelri toresign his fourteen-1iear suprlrne court judgeship after onlyseven months in office so as to create a vacancy for DernocraticRespondent county court Judge lt icori i-to fi lr in ].1,rury 199r_.The contracted^-for resi-gnati6n .bv .ruslic" Emanuerli was tirned sothat Governor cuomo courld not rirr itLy interin appointment.
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