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SUPREME COURT STATE OF
APPELI.ATE DIVISTON

NEW YORK
THIRD DEPARTMENT

fn the l i ta t ter  o f  the Appl icat ion of
I'iARIO }I. CASTRACAN and VINCENT F. BONELLT,
act ing Pro Bono publ ico,

Pet i t ioners,

for an Order, pursuant to Sections
1 6 - 1 0 0 ,  L 6 - I O 2 ,  1 6 - 1 0 4 ,  t 6 - t 0 G  a n d
L6-116  o f  t he  ELec t i on  Law,

_vs_

ANTHONY J. COLAVfTA, Esq., Chalrman,
WESTCHESTER REPUBLICAN COUNTY CO},TMI'iTEE,
cUY T .  PARIS I ,  Esg . ,  DENNIS  MEHfEL ,  f sq . ,
Chairman, WESTCHESTER DEMOCRATIC COUNTf
COMUfTTEE, RICHARD L. WEINGARTEN, Esq.,
LOUIS A. BRXVETTI, Esq., Hon, fnaltCfs- a.
NICOLAI,  HOWARD MIr . r ,nR,  Esq. ,  ALBERT J.
EMANUELLI, Esq., R. WELLS SfOUf,
HELENA DONAHUE, EVELYN AeUILA, iornmissioners
constitut ing the NEW YORK STATE BOARD
oF ELECTIONS, ANTONIA R.  D'APICE,
MARION B. OLDf , Cornrnissioners constitut ing
the WESTCHESTER coUNTY BOARD oF ELEcTIoNs,

Respondents,

for  an order decrar ing invar ld the cert i f icates
purport ing to designate respondents Hon. FRANcrs A.Nrcor,Ar and HowARD.r.{rLLER, E"q.  as candidates forthe of f ice of  Just ice of  the Supreme court  of  theSta te  o f  New york ,  N in th  , fuOic i l l  D is t r i c t ,  andthe Pet i t ions purport ing to designate aiannt , I .EMAt ' t t tELLr,  Esq.,  a candidate for  the of f ice ofSurrogate of  Westchester County to be held inthe general  e lect ion of  Novernber g,  1990.

PLEASE TAKE NOTICE that upon the aff irmation
-x
o f John Ciarnpoli ,

Esq.  dated 25,  october  1990,  and a l l  o f  the papers and proceedings

previousry had herein, Respondent state Board of Elections and the
commissloners thereof wrrr move this court at the court House
thereof in the Justice Building, Enpire

York,  on the 29th day of  October l_990

State p laza,  A lbany,  New

a t  9 : 3 0  A . U . r  o r  a s  s o o n

c-+

NOTTCE OF
CROSS MOTION
f n d e x  N o .



thereafter as counsel  nay be heard,  for  an order of  the court

i ssued pursuant  to  cPLR $5528 and 5goo.16  o f  the  Rures  o f  the

Appel late Div is ion,  Third Departrnent disnissing the not ion of

appel lants herein,  together wi th such other and further rel ief  as

this court nay deern Just and proper.

Date :  October  25 ,  1990
Albany, New York

John Cianpol i ,  Esg.
New York State Board of  E lect ions
P .O.  Box  4 ,  One  Commerce  p laza
A lbany ,  NY LZ26O
TeI .  5L8 -474-6367

To :
Dor i s  t .  Sassower ,  p .e .
At torney for  pet i t ioners
283 Soundview Avenue
Whi te  P la ins ,  Ny  10606

Hal l ,  D ick ler ,  Lawler ,  Kent  & Fr iednan,  Esqs.
At torney:  Sam Yasgur ,  Esg.
At torneys for  Respondent  Arber t  J .  Enanuel r i ,  Esg.
1,1 Martine Avenue
t {h i t e  P la ins ,  Ny  10606

Mar i l yn  J .  S laa ten ,  Esg .
Westchester County Departurent of Iaw
At to rneys . fo r  Responden ts  An ton ia  R .  D rAp ice ,  Mar ion

commiss ioners const i tu t ing the westch6ster  count ,y
Elect ions

600  M ichae l i an  O f f i ce  Bu i l d ing
l-48 Martine Avenue
Whi te  P la ins ,  Ny  LO6O1

San fo rd  S .  B rano f f ,  Esq .
Attorney' for Respondent
P . O .  B o x  1 6 2 9
Su i te  900 ,  One  B lue  H i I l
Pear1 River ,  Ny 10965

AIdo V.  V i tag l l_ Iano,  Esq.
At torney for  respondent  Guy T.  par is i ,  Esq.
L5O Purchase Street
Rye ,  NY 10580

B .  O l d i ,
Board of

Howard Mi l ler ,  Esq.

P laza



Hashma l l ,  Sheer ,  Bank  &  Ge is t ,  Esqs .
At torneys for  respondents Dennls  Mehle l  and Richard L.  Weingar ten
235 Manaroneck Avenue
Whi te  P la ins ,  NY 10605

Thornas  J .  Ab inan t i ,  Esg .
At torney for  respondent  Nlco la l  '

6 Chester Avenue
Whi te  P la ins ,  NY 10601

Sco la r i ,  B reve t t i ,  Go ldsn i th  &  We iss ,  p .C .
Attorneys for respondent Brevett i
23O Park Avenue
New York,  NY 10169



SUPREME COURT STATE
APPELIATE DIVTSION

OF NEW YORK
THIRD DEPART}TENT

rn the Mat ter  o f  the Appl icat ion of
MARIO I.{. CASTRACAN and VINCENT F. BONELLT,
act ing Pro Bono publ ico,

Pet i t ioners,

for  an Order ,  pursuant  to  Sect ions
1 . 6 - 1 O O ,  t  6 - 1 0 2 ,  t 6 - t _ 0 4 ,  1 6 - t  O 6  a n d
16-116  o f  t he  E lec t i on  Law,

-vs-

ANTHONY J.  COLAVfTA,  Esq. ,  Chai rman,
WESTCHESTER REPUBLICAN COUNTY COMMIiTEE,
cUY T .  pARfS f ,  Esg . ,  DENNfS  MEHIEL ,  nsg . ,
Chairrnan, WESTCHESTER DEMOCRATfC COUNTf
COMMITTEE, RICHARD L. WEINGARTEN, Esq.,
LOUIS A.  BREVETTI,  Esg. ,  Hon.  FRANCIS A.
NfCOLAf,  HOWARD MfLLER, Esq. ,  ALBERT J.
EMANUELLI, Esq., R. WELLS stOUt,
HELENA DONAHUE, EVELYN AQUIIA, donmissioners
constitut ing the NEW YORK STATE BOARD
oF ELECTIONS, ANTONIA R.  D'APICE,
Ii IARION B. OLDI, Conmissioners constitut ing
the WESTCHESTER coUNTY BOARD oF ELEcTIoNs,

Respondents,

for  an order decrar ing invar id the cert i f icates
ggrporting to designate respondents Hon. FRANcrs A.NrcoL.Ar and HowARD.MTLLER, brq.  as candidates i ""---the of f ice of  Just ice of  tne duprene court  of  thes ta te  o f  New york ,  N in th  , rua ic i i l  o is t i i c t ,  andthe pet i t ions purport ing to designate-aisnnr , r .EMANUELLf,  Esq.,  a candidate for  the of f ice oiSurrogate of  Westchester County to Ue neia- i ; -
the general  e lect ion of  Novenblr  e,  1990.

state of  New york) 
--- - - -x

County  o f  A lbany  )  s .ss :

John cianpori, an attorney duly admitted to the practice of
law before the courts of the state of New york, does hereby affira
under the penatt ies of  per jury:

1' Your affirnant is counser for the Respondent New york state
Board of Erections and the comnissloners thereof in this matter.

AFFTRMATTON

fndex No.



2.  Th is  a f f i rna t ion  is  o f fe red  in  suppor t  o f  Respondent rs
cross mot ion and in opposi t ion to the rnot ion of  Appel lants for  the
grant ing of  a preference and the iuunediate reconvening of  th is
cour t .

3.  This natter was decided on october L7, 1990 and your
af f i rmant has been senred with Appelrantrs br ief  and rRecord on
Appealfr  (actual ly an appendix)  .

4. Subsequent thereto your affirmant made ingtrrry with the
clerk of  the court  (Appetrate Div is lon) regarding the disposi t ion
of th is rnatter for  argunent and f i l rng of  br iefs.

5.  your af f i rmant was advised that the matter had been
referred to the Just lces of  the Appelrate Div is ion who wourd rule
thereon.

6. On or about October 19,

electronic t ransmission (FAX) a

(annexed hereto as Exhibi t  A).

7 ' subsequent thereto your affirmant nade further inguiry vith
the clerk of  the court ,  who advised your af f innant that  the Just ice
of the Appelrate div is ion had decl ined to grant an i runediate
hear ing of  th is natter and that the october 19, 1990 ret ter  of
Dor is sassower,  Esq. was being refe*ed to the presiding Just ice
for review.

8' Thereafter the clerk of the court advised your affirrnant
of  the presiding Just icefs detenr inat ion of  th is natter and
transmitted electronicarly (FAx) his cornrnunication to l ls. sassower
(annexed hereto as Exhibi t  B).

9 '  Ms '  sassower  quotes  a  por t ion  o f  sgoo.L6  o f  the  Ru les  o f

1990,  your  a f f i rmant  rece ived v ia

let ter  f rorn counseL for Appel lants



th is court  only to the extent that  the rures rndicate that
e lec t ions  rna t te rs  shar r  be  g lven pre ference.

10. The ent i rety of  the rule states:

S g O O . 1 6  A p p e a l s  l n  E l e c t i o n  C a s e s
Appeals in- .  prggeedings 

-  brough! pursuant to anyprovis ion of  the Erect io i  r ,aw snirr  _ uL l rosecuted ufona single-copy record and seven copies 
' " r  

a br lef  inaappendix pursuant to the rnethod specified in "L"tI""
800.4(b)  o f  th is  par t .  sugh app lar  sha l r  u .  

-g i " . "

preferen""

S

11. r t  is  the posi t lon of  your af f i rmant that  counsel  for
Appel lants has nade her appl icat ion to th is court  for  a preference

and innediate hear ing of  th is matter by her let ter  of  october 19,
1990, and that the direct ives of  the presiding Just ice lssued
pursuant to 5800.16 of  the Rules of  th is court  t rere comrnunicated

to Ms. Sassower by the Clerk of  the Court .

12.  The decis ion of  the court  is  qui te c lear in that  an
inmediate hearing of the nratter wlrr not be granted.

13. The rer ief  requested by Apperrants is essent iarry that
reqrrested in her let ter  of  october 19, l99o and Apper lants shourd
be barred from receiving the rerief requested for a seeond tlme
under the theory of  res judlcata,  and pursuant to the Rules of  th is
Court .

14.  The decis ion of  Just lce Kahn berow is qui te crear in
indicating that the motion of Respondent parisi is granted for
Pet i t ioner-Apper lants I  fa i lure to state a cause of  act ion.

15. A cursory revlew of  Appel lantsI  rTable of  contentsr l

in the rfRecord on Appealrf (Appendix) indicates that the answer and
rnotion of Respondent Parisi which the court berow chose to base its

(ernphasis
added)  .



dec ls lon  upon is  no t  inc luded fo r  th is  cour t rs  cons idera t ion
(Exh ib i t  C  annexed here to) .

16. upon infornat ion and ber ief  Apper lanls,Record on
(Appendix) is inconplete and/or fa i ls  to conforrn to the
court  Rures in other essent iar  e lements including but not
to the answering papers of several respondents, and
certif icates and docunents whlch are part of the record.

L7. This court  is  empowered by CPLR 55528 to disrniss the
appeal and/or inpose sanctlons.

18'  Appel lants have essent iar ly reguested that the voters of
the Ninth Judiciar District be denied the opportunity to vote for
judic iar  candidates in what is a contested elect ion (Exhibi t  D
annexed hereto),  which wourd necessar i ry resul t  in the erect ion of
the rernaining candidates whose nanes would not be renoved froro the
b a I  1 o t .

19. The Appelrants have faired to incrude arr  of  the county
boards of  e lect ions who are necessary part ies in th is proceeding
which may resurt  in the renoval  of  the nanes of  certain candidates
from only some of the barrots in the Ninth Judic iar  Distr ict .

20'  such ternporary inter i rn rer ief  enjoining an elect ion f rom
proceeding is unprecedented and would infringe upon the rights of
the var ious por i t icar part ies,  candidates and, indeed, the
fundarnental  r ights of  the voters of  the Ninth Judic iar  Distr ict .

Appeal r l

CPLR or

I  in i ted

ce r ta in

WHEREFORE, it is respectfully

Appel lantsr  not ion for  an imnediate

i s

requested that this Court deny

hear ing of  th is matter and i t



FURTHER respectfully reguested that this court denyAppe l lan t fs  n ro t ion  fo r  a  p re fe rence rn  th lg  na t te r  and i t  i sPURTHER respectfully requested that this eourt deny theternporary and inter in rel ief  requested by Apperrants and ' t  isFURTHER respectfully requested that this court disrniss theappeal  herein together v i th sanct ions against  Appel lants I  counselas this court may deern proper and such other and further rer.ief asthis court  may deen Just and proper.  
'srLrr

Dated :  October  25r  1990

One Conmerce plaza
A lbany ,  Ny  12260' r ' e r .  5 1 9 - 4 7 4 _ 6 3 6 7

, LLe \1,'t/_-

p . o .  B o x  4

John cG;p;E
rvew york State E lec t i ons


