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SUPREME COURT OF THE
APPELLATE DIVISION:

STATE OF NEW YORX
THTRD DEPARTI,fENT

In the Hatter_of the Appl icat ionuARro u. 
-c.uiii;^n 

;";"ln$ii;ffii"1. "t
BoNELLT , actlng tre Con"-i\dii.;',

pet i t ioners,

f9"- "l order, pursuant to sections
1 6 - 1 0 0 ,  1 6 - l o a l  f 6 _ 1 0 4 ,  

- i e _ t o e  
a n dl6-1L6 o f  the  E lec t ion 'L ; ; ,

_against-

ANrHolrY il' co*YITL- Isq' ' chairuan,WESTCHESTER REPUBLIAAN dOUMY COMITTTTEE,cuy T. pARlSrl_- lsq.,  DElrNis uxHrEL, Esg.,
9!_1i rm a n, wE sTcHE stnn oiii6cnerr c 

- 
coilxii =col'tlIrTTEE, RrclrARD L. wnir.reenrEN; 

-E;q:,
IOUfS A. BF.EVETTf , Esg.,- iorr. FRANCIS A.NI coL,AT , HowARD uifGfr, 

' 
u=q. , ALBERT ir.

II l IgFu,r, 8ss., R. wniG srour,--- '- 
y.

HELENA DONAJIuE,' nveLiN;OUrrJA, comnig-sioners constitult"g-Crr"-iew yoRK srATEBoARD or. Er,EcrroNs, -alliouiA 
R. o,apiEilMARION B. OLDf, conmis=i"nlr" constltuiingrhe *ESTCHE'TER couNTi-Boi'iro on ur,ncrioirs,

c - 5

fndex No.
6056 /90

NOTTCE OF
CROSS-MOTION

Respondente,

for an order decrarlng invarid the cerElficateEpurportlng t?_-q:5ignafe Respondente Hon FRANCIS A.Nrcor.Ar and HowARo-r.rir,rei'I it"q. as cinaia"t"= forthe of f ice of .Iustice "r-'tn". supreme court of thestate of Neu york, ni"[r, Juaicili-tlrili"t, andthe petit ioners purporting.!o designate ALBERTJ. EMAITELLr,  
! "q. , - ; - ; ; ; t idare fo i  tne of f iceof $urrogate of liestcne"rer county to be held inthe general election 

-"i-11""*mber 
E, 

-igib

_ _ - - _ i r +  
_ _ - - _ _ _ E _ _ - _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - _ _ X

S  T  R  S :

PTJEASE TAKE NorrcE that upon the annexed af firmation of
SANFORD s'  DRANOFF' Ese.r"  datecl  october 25, r99o, and the exhibi ts
annexed thereto, and arr the preadings and proceedrngs heretofore



-f'
^"lt'

f
it

Itad herein, a cross-rnotion wirr be nade pursuant to cpLR bsz6 , dt
an Appellate Tera of this court, at the courbhouEe thereof, Albany,
New York,  on the Zgth day of  october,  rggo, f l t  g:30 a,m.r  or  as
soon thereafter as counser can be heard, for an order disnissing
this appear and inpoelnE sanctions upon patitloners for fairure to
file a complete Record on Appeal, and for euch other and, further
relief as to thls court Day Eeern just and. proper.

Dated! october 2g, j .990
pearl Rlver, New yorlc

SAIIFORD S. DRAMFF, ESQ.
Attorney for Reepondent
HOWARD HTLLER, nsQ.
Offlce & p. o: Addressp,  O.  Box  1629
One Blue HiII plaza
Suite 900
pearl River, New york 10965
( 9 1 4 _ f 3 5 _ 6 2 0 O )

T o :

Dor is  L .  Sassower l  p .C.
Attorney for petttloners
283 Soundview Avenue
l th l te plaine, New york 10606

Hal l ,  Dicklerr_, IJawler,  Kent & Fr iedman, Esgs.Attn. ! Sam yasgur, Esq.
Attorneys for Respondent-e',gnnt r. Er{ANuELLr, Ese.11 l'lartlne Avenue
White pLains,  New york 10606
Te le fax  No.  428-1660

lrlarl lyn ,1. Slaaten, EEQI.
llestchester County Depd*ment of Lar
At,torneys for RespondlntE Antonla R. DrApice,

r'rarLon 8.. oldi, conmlssroner;-"orrltrtulir,g
the Westchester Board of Election"

600 Mlchael ian Off lce BLdg.
148 Martine Avenue
whlte plains,  Neu york IO6OI
le lecop ier  No.  285-3132
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AIdo V. Vi tagl iano, Esg.
Attorney for respondent Guy T. Parisl, EBq.
I50 Purchase Street
Rye, New York 10580
F a x  N o .  9 1 4 - 9 2 1 - 0 3 3 2

John Clanpol i ,  Ese.
Attorney for New York State Board of El,ectLons
One Commerce Plaza
P ,  O .  Box  4
Albany, New York L226O

I  
F a x  N o .  5 1 8 - 4 8 6 - 4 0 6 8

I
: Hashma1l, Sheer, BanJ< & Gelst, Esqs.

Attorneys for respondents Dennle Hehlel and Richard L.
Weingarten
235 ltanaroneck Avenue
Whi te Pla ins,  New York I05OE
fax No,  76L-9262

Thonas J,AbinantJ., Esq.
Attorney for respondent Nlccilai
6 Chester Avenue
Whi te Pla ins,  New York 10601
Fax  No .  (9 I4 )  428 -2647

Scolar i ,  Brevet t i ,  GoldEnl th  & Welss,  p .C.
Attorneys for reepondent grevetti
230 park Avenue
New Yorlc, New York 10169
Fax  No .  2L2 -983-3042

Attorney General of the State of New york
The Capi to l
A1bany, New York L2247
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STJPREI'fE COURT OP THE STATE Or NEW YORK
, APPELIATE DIVISTON : THIRD DEPARTMENT

_ _ d _ _ - _ - _ _ _ _ _ X

In the Matter of the Applicatlon of
MARIO M. CASTRACAN and VINCENT F.
BONELLI, acting Pfo Bono zubl.iqa,

petit ioners,

for an Order, pursuant to Sections
L 6 - 1 0 0 ,  1 6 - 1 0 2 ,  1 6 - 1 0 4 ,  1 6 - 1 0 6  a n d
16-1.16 of the Electlon Law,

-against-

ANTHONY U. COLAVITA, Esq. , Chairman,
WESTCHESTER REPUBLICAN COTJNTY COMMITTEE,
cUY T.  PARISI ,  Esq. ,  DENNIS MEII IEL,  Esq. ,
Cha lrman, WESTCHESTER DEMOCRATIC coUNrY
COMMITTEE, RICHARD L. WEfNGARTEN, Esq.,
IPUfS A. BREVETTI, Esq., Hon. FRANCIS A,
NICOIAI, HOWARD I,IIr,LER, Esq., ALBERT J.
EMANUELLI, Eeq., R. WBLLS STOUT,
HELENA DONAIIUE, EVELYN AQUII"A, CornniE-
sloners constltuting the NE!{ YORK STATE
BOARD OF ETECTIONS, ANTONIA R. D'APICE,
MARION B. OLDf, Commissionere corrstitutlng
the WESTCHESTER COUNTY BOARD oF EI,ECTIONS;

Index No.

AFFIRIIATION

6056/eo

adnltted to

aff i rns the

Respondents,

for an order declarlng invalid the Certif icates
purportlng to designate Respondents Hon F'RANCfS A.
NICOIAI and HOWARD MILLER, EBEI. as candidates for
the office of Justlce of the Supreue Court of the
State of New York, Nlnth Judicial District, and
the Petitioners purportlng to designate AI8ERT
J. EMANUELLI, 8sq., a candldate for the offlce
of Su*ogate of Westcheeter County to be held in

::: :_::::l-:::::::: ::_:_:::::-t:-:::___--___.
STATE OF NEW YORK

COUNTY OF ROCKI"AND

SANFORD S, DRANOFF, ESQ., an

in the courts of the State

attorney duly

of New Yorkpract ice

; l

: i

, l



following to be tnre under penal,t ies of perjury:

r- r an the attorney for respondent-respondent HowARD
MTLLER and make thls affirraation in opposltion to petit ioners-
appellants' apprlcation f,or a preference in the hearing of this
appeal and in support of respondent-respondent ltrt,r,FR,s cross-
notion for disnissal of the appeal and eanctions for farrure to
f ile a coriplete Record on Appeal t

. Petit ioners rely on CpLR
552L, which leaves to the ctiEcretion of the court the grantrng of
any preference in the hear ing of  an appeal ,  and upon sect ion 800.16
of the Rules of the Third Departnent, whrch state

rrAppears ln proceedings brought pursuant to any provlsionof the Electlon r,aw inarr pe ;;;**ut"a upon a singre-copy record and aeven copies-of a brlef 
-"rra 

appendixpursuant to the uethod _speci f ied ln sect l0n eoo.4(b) ofthis part'. sugh appear- snatt bJ-gr.r"" 
-pi"iJi"r,"" 

andshail- be brought ;; for . urgon;t t. on such terrs andcondirions as 
-rhe 

preslain;- J*;ii"i",Ii-'aiir"t uponappllcation of any pirty to 
-tnd 

pEceeding.,r

The petit ion borders on frivolous, Because of the nnrt.lhucle af
j urisdictional and procedurar defects and inegrrlari t ies, the
frneritsrf of the petit ion ehould not even be reached. Morec)vel-,
Petitioners-appelrants r other than reiteratJ.ng their argrrnents
before the supreme court, and their efforts in preparing this
appeal, advance no cause of action under Artlcle r5 0f the Law
which would entit le thls case to a preference, ret arone an order
dlrecting a special seEeion of this court. lfhire petit ioners-
apperrants nake vaqua r'eferenceE to arreged violations of the
Election r',aw during the respective Judielal conventions of the
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Relrrl ixl ican and Democrat Parties, the arlegations, which are denied
by respondents-respondents, do not rise to the rever of impropriety
recprired for the reaeseubllng of the conventlons, i.e. _ that the
conventlong as constituted were 'characterized by such frauds or
iffeqnrlaritlee as to render irupossibLe a determination as to who
r i gh t fu l l y  was  nomina ted , . . . "  (A 9!r  44 l lySzd I4S,  af f  .
2 6 5  A D  6 0 3 ,  4 4  N Y s z d  1 1 ,  a f f .  z g t N y  6 c s ,  s r  N E z d  9 3 0 ) .

P e t l t i o n e r s - a p p € I l a n t E ,  p r i n a r y  c o n t e n t i o , , , , r e s s e c l  b y
the rower court decision, ig an attack on cross-encrorsenents by
pol i t , ical  part iee and, ln part lcular,  a ReEolut lon of  th,r  r .  v
and Repubrlcan partieE entered into in r9g9. The natter of (.! l.r1r;,::
endorsements has been llt igated tlne and tine again over *lr.: J.r, i.
twenty years, and the court or Appeale has repeatedly uphe).cl 1,1,:r..r_
p'rr ty candidacleE, part icurarry in judlc ia l  races. Annexed ht , : , " to
;rnd nade a part hereof aa Exhlbit A ie the mehorandun <.t(
submit'ted on behalf of respondent-respondent Mrr.T,ER ir, ,1,,r 1t..,;r:r
court proceeding, uhich details the court decisions .- t. irr,.r t:...,
cross-endorgements.  The rower court  correctry noted Li , . , .
an issue for the legislature, not the courts. Clearly
shotrld not be cornperJ.ed to grarrt a preference to an .iss,.e ,..Ir i, , has
rlready been decided by the court of Appears and wtrich is properly
a legis lat ive considerat ion.

Further, the Resolution petit ioners-appelrants attaek was
entered into in rgggt 

.pet i t , ioners-appelrants fer t  no sence cr
urgency for more than a year, but now have the audaelty to ask tl, i ,.
co,r t  to eone b-ack -  in special  seseion -  to hear their  appea).

II
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3 .
,  pet i t loners_

apperlants have presented to thie court a grossry inconpr.ete and
rnproperly prepared Record on Appeal. The unbound docunent,
conEiEting of approximatery 140 looee pages (rn violation of Rure
800'5 of thls court) Lacks eulriect natter headings (in vioration
of GPLR Rule 5526), and, despite the ser,-t lf ication by us. SASSOT{ER
that the Record is true and conplete (pp. L39_I4O, Record onAppeal) r onits the folloulng critical documents:

o' AnEWer and cfoa€-[otion of GUy T. pARrsr, ESQ.(Exhibi t  B annexed hereto).  r t  is  th iE cro 's-mot ion of ,  ! tR. p.e| . r , i .
for an order disnissing the petition that was grantecr i
judgment appealed from, yet that cross-uotl0n iE conspic'
a.bsent frou ttre Record on Appeal i

b. Motlon to DiEuiss petlt ion on behalf of
rfrllilR with supporting afflrrnatione by HowARD Ur&LER
{ nxhibit C annexed hereto) ;

c. Af,f idavit in Oppositlon of Jay B. Hashmall, r.
beharf of respondents MEHTEL and *ETN.ARTEN (Exhibit p .r,,,,
h c  i e t o )

rn preparing the Recorcl on Appeat, petit ionerE-appeltants 
utirizecl

t h e n e t h o d o f s e 1 e c t i v e i n c I u s 1 o n d e p 1 o r e d i . @

Campeau Corp , ,  I4g  AD2d 3LS,  53g r {ys2d S3I  ( l s t  Dept . ,  March  7 ,
1989),  which earned the apper lants in that  case an apper late
divislon rebuke and an affirnatl0n of the sunnary judqment granted
against it '  The court arro granted awarded costs and disburseuent;
against  the appel lant .  In the praet ice Con,nEn;3r"  of  McKinnqZj-

I 'espondcn.l:

and loyg:,: i '

1,
I

l i.
r i

i ,
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-qaEa-tid , rg90 curnulative Annuar poclcet part,

p '  185, David D. s ieger,  Esq, notes that the practrce of  serectrve

inclusion in a record on appeal lnvolves a rlEk of oeven stiffer

rnoney assesstrent, including an attorneyrs fee and even a penar

sanction under the reeently adopted Part, 130 of the Rules.fr tie

respectfully requeet that this court not only disulss ttre appeal

for failure to conpry with the cpLR, but that sanctrone be imposed

against petit ioners-appelrants in tlre anount of $rrsoO,
representlng attorneyst fees and dishursenents on behalf of

respondent-reeporrdent I.IXLLER on this uotion.

Dated i  Oc tobe r  25 ,  l 99O
Pearl Rlver, New york
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