SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION: THIRD DEPARTMENT

-————-—_——-————-ﬂﬂ-- —t-a-----ﬂ—lnx

In the Matter of the Application of
MARIO M. CASTRACAN and VINCENT F.

BONELLI, acting Pro Bono Publico,

Petitioners, Index No.
6056/90
for an oOrder, pursuant to Sections
16-100, 16~102, 16-104, 16-106 and
16-116 of the Election Law,
NOTICE OF
-against- CROSS-MOTION

ANTHONY M. COLAVITA, Esqg., Chairman,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
GUY T. PARISI, Esq., DENNIS MEHIEL, Esq.,
Chairman,WESTCHESTER DEMOCRATIC COUNTY
COMMITTEE, RICHARD L. WEINGARTEN, Esq.,
LOUIS A. BREVETTI, Esg., Hon. FRANCIS A,
NICOLAI, HOWARD MILLER, Esq., ALBERT J.
EMANUELLI, Esq., R. WELLS sTouT,

HELENA DONAHUE, EVELYN AQUILA, Commis~
sioners constituting the NEW YORK STATE
BOARD OF ELECTIONS, ANTONIA R, D’APICE,
MARION B. OLDT, Commissioners constituting
the WESTCHESTER COUNTY BOARD OF ELECTIONS,

Respondents,

for an Order declaring invalid the Certificates
purporting to designate Respondents Hon FRANCIS A.
NICOLAI and HOWARD MILLER, Esq. as candidates for
the office of Justice of the Supreme Court of the
State of New York, Ninth Judicial District, and
the Petitioners purporting to designate ALBERT

J. EMANUELLI, Esq., a candidate for the office

of Surrogate of Westchester County to be held in
the general election of November 6, 1990,

D P P o —— = v -

SIRS:

PLEASE TAKE NOTICE that upon the annexed affirmation of
SANFORD S. DRANOFF, ESQ., dated October 25, 1990, and the exhibits

annexed thereto, and all the Pleadings anq Proceedings heretofore




had herein, a cross-motion will be made pursuant to CPLR 5526 , at
an Appellate Term of this Court, at the courthouse thereof, Albany,

New York, on the 29th day of October, 1990, at 9:30 a.m., or as

soon thereafter as counsel ecan be heard, for an order dismissing
this appeal and imposing sanctions upon petitioners for failure to

file a complete Record on Appeal, and for such other and further
relief as to this court may seem just and proper.

Dated: October 25, 1990
Pearl River, New York

SANFORD 8. DRANOFF, ESQ.
Attorney for Respondent
HOWARD MILLER, ESQ.

Office & P. 0. Address

P. O. Box 1629

One Blue Hill Plaza

Suite 900

Pearl River, New York 10965
(914-735-6200)

To:

Doris L. Sassower, P.C.
Attorney for Petitioners

283 Soundview Avenue

White Plains, New York 10606¢

Hall, Dickler, Lawler, Kent & Friedman, Esgs.
Attn.: Sam Yasqur, Esqg.

Attorneys for Respondent ALBERT J. EMANUELLI, ESQ.

11 Martine Avenue

White Plains, New York 10606

Telefax No. 428-1660

Marlilyn J. Slaaten, Escq.

Westchester County Department of Law

Attorneys for Respondents Antonia R, D’Apice,
Marion B. 0ldi, Commissioners constituting
the Westchester Board of Elections

600 Michaelian office Bldg.

148 Martine Avenue

White Plains, New York 10601

Telecopier No. 285-3132




Aldo V. Vitagliano, Esd.

Attorney for respondent Guy T. Parisi, Esqg.
150 Purchase Street

Rye, New York 10580

Fax No. 914-921«0332

John Ciampoli, Esq.

Attorney for New York State Board of Elections
One Commerce Plaza

P. O, Box 4

Albany, New York 12260

Fax No. 518~=486-4068

Hashmall, Sheer, Bank & Gelst, Esqgs.

Attorneys for respondents Dennis Mehiel and Richard L.
Weingarten

235 Mamaroneck Avenue

White Plains, New York 10605

Fax No. 761-9262

Thomas J.Abinanti, Esq.
Attorney for respondent Nicolai
6 Chester Avenue

White Plains, New York 10601
Fax No. (914) 428=2647

Scolari, Brevetti, Goldsmith & Weiss, P.C.
Attorneys for respondent Brevetti

230 Park Avenue

New York, New York 10169

Fax No. 212-983-3042

Attorney General of the State of New York
The Capitol
Albany, New York 12247
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In the Matter of the Application of

MARIO M. CASTRACAN and VINCENT F.
BONELLI, acting Prg Bono Publigo,

Petitioners, Index No. 6056/90
for an Order, pursuant to Sections
16-100, 16-102, l6-104, 16-106 and AFFIRMATION

16-116 of the Election Law,
-against-

ANTHONY M. COLAVITA, E=sq., Chairman,
WESTCHESTER REPUBLICAN COUNTY COMMITTEE,
GUY T. PARISI, Esqg., DENNIS MEHIEL, Esq.,
Chairman, WESTCHESTER DEMOCRATIC COUNTY
COMMITTEE, RICHARD L. WEINGARTEN, Esq.,
LOUIS A. BREVETTI, Esqg., Hon. FRANCIS A.
NICOLAI, HOWARD MILLER, Esq., ALBERT J.
EMANUELLI, Esq., R. WELLS STOUT,

HELENA DONAHUE, EVELYN AQUILA, Commis-
sioners constituting the NEW YORK STATE
BOARD OF ELECTIONS, ANTONIA R. D’APICE, ,
MARION B. OLDI, Commissioners constituting
the WESTCHESTER CQUNTY BOARD OF ELECTIONS,

Respondents,

for an Order declaring invalid the Certificates
purporting to designate Respondents Hon FRANCIS A.
NICOLAI and HOWARD MILLFR, Esg. as candidates for
the office of Justice of the Supreme Court of the
State of New York, Ninth Judicial bDistrict, and
the Petitioners purporting to designate ALBERT

J. EMANUELLI, Esgq., a candidate for the office

of Surrogate of Westchester County to be held in
the general election of November 6, 1990.

—————————————————————————————————— -———---——-——n---———x
STATE OF NEW YORK

COUNTY OF ROCKLAND

SANFORD S. DRANOFF, ESQ., an attorney duly

admitted to

practice in the courts of the State of New York affirms the




following to be true under pPenalties of perjury:

l. I am the attorney for respondent-respondent HOWARD
MILLER and make this affirmation in opposition to petitioners-
appellants’ application for a preference in the hearing of this
appeal and in support of respondent-respondent MILLER's'cross-
motion for dismissal of the appeal and sanctions for failure to

file a complete Record on Appeal.

2. Application for Preference. Petitioners rely on CPLR

5521, which leaves to the discretion of the court the granting of
any preference in the hearing of an appeal, and upon Section 800.16
of the Rules of the Third Department, which state:

"Appeals in proceedings brought pursuant to any provision

of the Election Law shall be prosecuted upon a single-

copy record and seven copies of a brief and appendix

pursuant to the method specified in section 800.4(b) of

this Part. Such appeal shall be given preference and

shall be brought on for argument on such terms and

conditions as the presiding Jjustice may direct wupon

application of any party to the proceeding."
The petition borders on frivolous. Because of the multitude of
jurisdictional and pProcedural defects and irreqularities, the
"merits" of the petition should not even be reached. Moreover,
Petitioners-appellants, other than reiterating their Aarquments
before the Supreme Court, and their efforts in preparing this
appeal, advance no cause of action under Article 16 of the Law
which would entitle this case to a preference, let alone an order
directing a special session of this court. While petitioners-

appellants make vague references to alleged violations of the

Election Law during the respective Judicial Conventions of the




K
d
-

Republican and Democrat Parties, the allegations, which are denied

by respondents-~ —respondents, do not rise to the level or xmproprlety
required for the reassembling of the conventions, i.e. ~ that the
conventions as constituted were "“characterized by such frauds or

irreqgularities as to render impossible g determination as to who

rightfully was nominated., " (Aureljo v. Cohen, 44 Nysad 145, aff.
266 AD 603, 44 NYS24 11, aff. 291NY 645, 51 NE2d 930).

Petitioners~appellants’ primary contentio: “ressed by
the lower court decision, is an attack on cross-endorsements by
political parties and, in particular, a Resolution of thn r ~ - .
and Republican Parties entered into in 1989. The matter of armna= -
endorsements has been litigated time and time again over %tihe 14:*
twenty years, and the Court of Appeals has repeatedly upheld w1t
prrty oandldacies, particularly in judicial races. Annexed h«: sto
and made a part hereof as Exhibit A is the memorandum of
submitted on behalf of respondent-respondent MILLER in ‘' lower
court proceeding, which details the court decisions - ting t
Cross-endorsements. The lower court correctly noted i;. .
an issue for the legislature, not the courts. Clearly
should not be compelled to grant a preference to an issue whi has
tlready been decided by the Court of Appeals and which iz properly
a legislative consideration.

Further, the Resolution petitioners-appellants attack was

entered into in 1989! Petitioners-appellants felt no senze ot

-,

urgency for more than a Year, but now have the audacity to ask thi-

¢court to come back - in Special Session - to hear their appeal,
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3. s=Motj t ig . Petitioners-

appellants have Presented to this court 8 grossly incomplete and
improperly Prepared Record on Appeal, The unbound document,
consisting of approximately 140 loose Pages (in violation of Rule
800.5 of this Court) lacks subject matter headings (in violation
of CPLR Rule 5526), and, despite the certification by MS. SASSOWER
that the Record is true and complete (pp. 139~140, Record on

Appeal), omits the following critical documents:

a. Answer and Cross-motion of GuUy 7. PARTSTI, Fs0.
(Exhibit B annexed hereto). It is tnig cross-motion of MR. pav: -
for an order dismissing the petition that was granted
judgment appealed from, yet that cross-motion isg conspic
absent from the Record on Appeal;

b. Motion to Dismiss Petition on behalf of respondent

-‘(TT.“

LLER with supporting affirmations by HOWARD MILLER and myee i
(Fxhibit C annexed hereto);
C. Affidavit in Opposition of Jay B. Hashmall, 1
behalf of respondents MEHIEL and WEINGARTEN (Exhibit D o

hereto) .,

In Preparing the Record on Appeal, petitioners—appellants utilized

the method of selective inclusion deplored in 2001 Real Estate v,
Campeau Corp,, 148 AD2d 315, 538 NYS24 531 (1st Dept., March 7,

1989), which earned the appellants in that case an appellate
division rebuke and an affirmation of the summary Judgment granted
against it. The court also granted awarded costs and disbursement=

against the appellant, In the Practice Commentary of McKinnay’ -
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Ganselidated Laws of New York, 1990 Cumulative Annual Pocket Part,
p. 185, David D. Siegel, Esqg. notes that the practice of selective
inclusion in a record on appeal involves a risk of "even stiffer
money assessment, includinq an attorney’s fee and even a penal
sanction under the recently adopted Part 130 of the Rules." We
respectfully request that this Court not only dismiss the appeal
for failure to comply with the CPLR, but that sanctions be imposed
against petitioners—appellants . in the amount of $1,500,
representing attorneys’ fees and disbursements on behalf of
respondent-respondent MILLER on this motion. |

Dated: October 25, 1990
Pearl River, New York

Sanford 8. Dranoff




