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SUPREI.id COURT: STATE OF NEW YORK
APPELTATE DIVTSIoN: THIRD DEPARTMENT

fn the. Matter of the Application of MARfo M.
CASTRACAN and VINCENT F. BONELLI, actingr
Pro Bono Publ ico,

- petit ioners-Appe1lants,

-against-

for an Order pursuant to Sections 16_
1 9 O ,  1 6 - 1 0 2 ,  1 6 - 1 0 4 ,  1 6 - 1 0 6  a n d  L 6 _ 1 1 6
of the Election Lard,

-VS-

ANTHONY J. COI"AVfTA, Ese., Chairman,
WESTCHESTER REPUBLTCEH COUTTY COMMIiTEE, GUY
T. PARISf ,  Esg. ,  DENNIS MEHfEL,  Esq. ,  Chai rman,
WESTCHESTER DEMOCRATIC COUNTY COMMfTtTT,
RfCHARD K. WEINGARTEN, Esg., LOUIS A. BREVETTf,
Esq., Hon. FRANCIS A. NICOLAf , HOWARD }[ILLER,
Esq., ALBERT J. EIIANUELLf , Esq., R. WELLS
sTo(rp, HELENA DONAHUE, EVELYN 

-AQUILLA, --

comrnlssioners constituting the NEW yoRK srATE
BOARD OF ELECTIONS, AIITONiA R. D'APICE,
I,IARION B. OLDf , Commissioners constitutirrg
the WESTCHESTER coUNTY BOARD oF ELECTIONS,

Respondents -Respondents,

for an Order declaring invalid the
Certi f icates purport ing to designate
Respondents Hon. FRANCIS A. NICOLAf and
HOWARD MfLLER, Esq. as candidates tor itre
off ice of Justice of the supreme court of the
State of  New york,  Ninth , fua ic ia l  Dis t r ic t ,
and the petit ions purport ing to designate
ALBERT J. EI{ANUELLT, Esq. a-candidat6 for theoff ice of Surrogate of Westchester County tobe held in the general election "f l l" .r"rU".
6  ,  l - g g o .

STATE OF NEW YORK

COUNTY OF NEW YORK
S S .  :

c-9

Albany County
f n d e x  N o .  6 0 5 6 / 9 0

AFFTRMATION TN
OPPOSITTON TO
REQUEST FOR
PREFERENCE

I ,  JAY B . HASHI{ALL, dD attorney duly adnitted to



practice law before the courts of the state of New york, do,

under penalt ies of perjury, hereby aff irrn to be true as forrows:

1- r am a nenber of the firrn of IIASHMALLT SHEER, BANK

& cErsr, attorneys of record for the Respondents, pESTSHE5TER

coUNTY DEMocRATIc COMI'IITTEE and the past and present Chairnen

thETEOf' DENNTS UEHTEL ANd RTCHARD K. WETNGARTEN. AS SUCh I ArN
fulry farni l iar with the facts and circumstances recited berow and

- r execute this aff irrnation in opposit ion to the petit ioners-
t

Appellants application for a preference.

2- This natter is not entit led. to the norrnal

preference afforded to special proceedlngs under Art icle 16 of
the Erection Law because this is in fact not such a proceeding.

This is in actuality an action for decraratory judgrrnent

attempting to invaridate resorutions of two bodies, the

westchester county Republlcan committee and the westchester

county Democratj-c conmittee which nere adopted. over one year ago.

3. rf this vrere a speciar proceeding under the

Election Law, the caption wourd be different, the arregations

different and a hearing would have been held by the lower court.
The petitioners would have been proceeding pursuant to the
Erect ion Law (sect ion 16-102)  e i ther  as aggr i_eved candidates,

party chair:nen or objectors not as the caption reads ,acting pro

bono publico'. Further, the Petit ion wourd have alreged facts by
a person with knowledge concerning defects of the cert i f icate of
Nomination of both (Repubrican and Democratic) judiciar

conventions and wourd have named as Respondents, the chaj-rrnan of
both conventions, the secretary of both conventions and arl



candidates noninated pursuant to said cert i f icate. None of these

facts or al legations are contained in the petit ion of the

Appellants.

4. rn addit ion, on the subnission date of this

proceeding, the Petit ioners-Appellants attorneys would have had a

hearing in order to attempt to prove some of the factuar

al legations set forth in their petit ion. No hearing was

requested by said attorneys and none occurred beeause there were

no facts al leged or disputed relating to the cert i f icates of

Nomination.

5. This l i t igation does not involve a challenge under

the Election Law to cert i f icates of Nonination. The rower court

properly saw this proceeding for what it real1y rdasr €t1 action to

challenge the concept of cross-endorsements. That is not an

appropriate proceeding pursuant to Article 16 0f the Election

Law. The issue of whether cross-endorsements is legal or not

legal and whether the resolutions adopted by the two najor

part ies in one county within the 9th Judicial Distr ict (which

consists of f ive eounties and f ive poli t icar part ies) is not

properly an erection proceeding. Petit ioners-Appellants did not

challenge last year's cross-endorsenents, when the resolutions in

issue were f irst adopted. They d,id not even chalrenge then this
yea r  i n  t ime  fo r  t he  1990  su r roga te rs  e rec t i on ,  i . e . ,  when

Respondent H{I'IANUELLils designating petitions v/ere filed. The

Petit ioners-Apperlants and their so carred ' .9th Judicial

committeerf, whatever that committee is, should have comnenced.



this lawsuit over a year ago with the appropriate parties

Most of the issues wourd have already been resolved in the
course of the judicial process. Fortunately, by reason of

Petit ioners' use of Art icle 16 of the Erection Law as a

subterfuge to get expedited treatment of this lawsuit, the lower
court cut through arl of the procedural and technicar issues and
resorved the action on its merits. But norr, the appear can
proceed ln the normar course of the appellate process without
pracing an undue burden on Respondents, counser to interrupt
their busy practices to prepare, serve and fire briefs on this
issue in only a few days.

WIIEREFORE, Respondents, I{EHTEL, WETNGARTEN and
WESTCHESTER COT'NTY DEMOCRATIC COUUITTEE rCSPECtfUllY PrAY thAt
the petit ioners-Apperlants apprication be denied in its entirety
together with the costs and disbursenents of this application and
for such other and further rerief as to this court may deen just,
fair and eguitable.

Dated: White plains, New york
oc tober  23 ,  1990

named.

normal
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, SI]PREI"IE CClJp.T: SIAIE C'F NEhI YORK' AppELr.ATE,DrvrsroN,-,iiuiro'omnlh,m,fr

ilt:|"rHTtr "f"ffi"y.t1lcation or lARr0 M. cAsrRAcAr{ erd vnilinNr F. BoNrELLr,

-agalnst- Pet ltloner s -Appel lants,

for an ords pursuant to sectlons 16-L00, r6-L02,16-104, 16-106 ard 16-116 of theElectlon Law,-
vg.

AI\IHCNY CCIAVIIA, ChAITTNAN, I,ESTCI]ESIM. REPUBLICAN CCIT,IITItrE, €t. €I1.
Respo,ndent s _Respondent 

s .

HASHMALL, SHEER, BANK & GEIST
Attornevs forRespondents -lhtriel, I,rtetrgarten, Denocratic conmlttee

23J MAMARONECK AVENUE
WHITE PLAINS, NEW YORK 10605 ]
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To:

Attorna@fw

Sentice of a copy of tlw within is hneby o.dnnitted.

Dated:

. . | . . . . . . . . . . . . . . . . . . . . . . . . | . . . . . . . . l r r r r r o r r l i r l r r l r r � � � � � � � � � � � � � � � � � �

AttorneU@far

PLEASE TAKE NOTICE

{{ tr that ttw.uithinis a(cefiifud) tnn copy of a
E rgllg:.9r mtercd in thn offue of tte cterk of ttue wiihln nampd Cwrt utr
$ 

ENTRY

9 -6 LJ that an ordm of whbh tln withii- ia a tnu copy will be presmteilfor setlzmntt to th.e Hon.NOTICE OF
S€TTLEMENT at anc of th"e jud4es of th.e within nam.ed. Cutrt,

19

on

Dated:

1 9  , a t Itt.

HASHIiYIALL, SHbER, BANK & GEIST
Aitorneys for

235 MAMARoNEek AvENtJb
WHITE PLATNS, NEW YORK 10605

To:


