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SUPREItiE COURT OF THE STATE OF NEW YORK
APPELI,ATE DTVTSION-THTRD DEPARTMENT

In the Matter of the Application
MARIO M. CASTRACAN ANd VTUCNUT r.
act ing pro Bono publ ico,

o f
BONELLI,

q- l

NOTICE OF ENTRY
OF ORDER

f n d e x  N o .  6 0 5 6 / g O
Appea l  No.  62L34

pet i t ioners-Appel lants ,

for an Order, pursuant to Sections
1 6 - 1 0 0 ,  L 6 - L O 2 ,  1 " 6 - L O 4 ,  1 6 - 1 0 6  a n d
16-LL6 of  the Elect ion Law,

-vs-

ANTHONY J. COI"AVfTA, Esg., Chairman,
WESTCHESTER REPUBLICAN COINTTY COMMTiTEE
cUY T .  pARrs r ,  Esg . ,  DENNTS MEHiE i ,  

- " ; ; : ,

Chairman, WESTCHeSfnn DEMOCRATTC COUNTf
COMMITTEE, RICHARD L. WEINGARTEN, nsq.,
LOUIS A.  BREVETTf,  Ese. ,  Hon.  FRANCIS A.
NICOLAf, HOWARD MILLER, Esq., ALBERT J.
EMANUELLf, Esq., R. WELLS SfOUt,
HELENA DONAHUE, EVELYN AQUILA, iomrnis_
sioners constitut ing the NEW YORK
STATE BOARD OF ELECTIONS, ANTONIA R.
D'APICE, MARfON B.  OLDI,  Cemmiss ioners
constituting the WESTCHiSTER coUNTy
BOARD OF ELECTIONS,

. Respondent_Respondents,

for an Order declaring invalid the
Certi f icates purport ing to designate
Respondents Hon. FRANCfS A. NICOLAI
and HOWARD l,tfLLER, Esq. as candidates
for the off ice of , lus€ice of the
Supreme Court of the State of New
Y9rk,  Ninth Judic ia l  Dis t r ic t ,  "na
the Petit ions purport ing to designate
ALBERT J. EMANUELLf, n=q. a candidate
for the off ice of surrojate of
Westchester Count-y to Ue treta in
the general election of November 6,
1 9 9 0 .



S I R S :

lPLEASE TAKE NOTT.E that the within is a true copy of i
an order entered in the off ice of clerk of the supreme court,
Apperlate Division-Third Departrnent, on the 15th day of May,
l_991_

Dated: White plains, New york
June 20,  j_99 j_

yours truly,

Dor i s  L .  Sassower ,  p .C
283 Soundview Avenue
Whi te p la ins,  New york l_0606
( 9 1 - 4  )  9 e 7 _ L 6 7 7

TO: John Ciampol i ,  Esq
At torney for  N.y.  s tate Board of  Erect ions
One Conmerce plaza
P . O .  B o x  4
Albany,  New york L226O

Thomas J. Abinanti,  Esq.
Attorney for Responden€ Nicolai
Six Chester Avenue
Whi te p la ins,  New york 10601

Mar i lyn J .  S laat ten,  Esq.
County Attorney
Attorney for westchester county Board of Erections148 Martine Avenue
Whi te p la ins,  New york 10601

Scolar i ,  Brevet t i ,  Goldsrn i th  & Weiss,  p .C.
Attorneys for Brevett i  

- '

230 park Avenue
New york,  New york 10169

HalI, Dickler, Lawler, Kent, & Friedrnan
Sam Yasgur ,  Esq.
Attorneys for Emanuetl i
l-t- Martine Avenue
Whi te p la ins,  New york tO6O6



Aldo  V .  V i tag l i ano ,  p .C .
Guy  T .  pa r i s i ,  Ese . ,  O f  Counse l
15O Purchase Street
Rye,  New york 1O5BO

Hashmal l ,  Sheer ,  Bank & Geis t
Attorneys for Mehiel, Westchester Democratic

_ County Cornmittee & Weingarten
235 Manaroneck Avenue
Whi te Pla ins,  New york 10605

Sanford S.  Dranof f ,  Esq.
Attorney for MiLIer
One  B Iue  H i I l  p laza
P .O.  Box  L629
Pear l  River ,  New york 10965-8629

Stuar t  A.  Rosenthal ,  Esq.
Assistant Attorney Genefal
State of New york, Department of Law
202 Mamaroneck Avenue
Whi te Pla ins,  New york 10605
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rn the Meeter of t ' tARIO
CASTRACAN Et AI. ,

v

M .

Appel Iante,

62L3q

ANTHONY J, COI"AVITA, at Chalnnan
of the l{eetchester Republlcan
County Commtt,tee, et al. I'  Respondent,g.

PER CURIN{.

Appeal fron an order of the Suprerue Cogrt (t(ahn, J. ), gntered
october L7, t990 ln Albany County,  whlch dlanleged pet l t loner l '
appl lcat lon,  ln a proceedlng pursuant to Elect lon Law S 16-102 t  te,
l{ lteg i-LLg, declaro lnvalld the certlf lcatcg of nomlnatLon narnlng

.var lous reapondents as candldates for  the of f tceg of  Juat lce of  i t re
.Supreme Court and Surrogate for the Nlnth Judlclal Dlatrtct ln the
November 6,  1.990 goneral  e lect lon. .

Petit lonere comrn€nced thls proc€edlng challerrgf;q tne 
'

nonlnat lons of  var loug carrdldates for  Judlc lat  of f lcea ln the Nlnth
Judlclal Dletrlct who had been crosa-endorsed by both the Republlcan
and Demoefatlc partlee. Accordlng to petltLonerg, the croEs
endorseneng of the Judlclal candldates vlolated th6 NY Constltutton

. and Electlon Law In that lt served to dig.entranchls€ the voters of
th€ Nlnt ,h Judlc la l  Dlstr lct ,  In thelr  pet tL lon; ' " -pct l t lonore sought
to vold what they clalned to be an l l legal thf,€€-ycar plan englneefed
by varloue Republlcan and l)€mocratlc Execritlve Counltteec of ttre
countlea ln the Ntnth Judlclal Dlatrlct grhoreby lt waa apparently
agreed upon ln advance that certaln candldates would be
crosa-endorsed by the pollttear parttes involved. Aelde from
requestlng that the plan be declared vold, pet,lt loner! also requested
that t,he nontnailono and nomlnatlng cert,lf lcateg of certaln of the
lnvolved candldateg be volded and the Judtctal convilntlbne be ordored
reconven€d. 

-  i :

In ansnerlngr r€spondentg alleged varloua defenses, lncludlng
lack of  Jur ladlct lon and ctandlngr fa l lure to Joln n€coasary part ies
and fallure to stage a cau6e of actlon. Trro oi the rerpondent,s uoved
to dlrmles the pet l t lon.  Euprene Court  specl f lcal ly dectded not to
addregs_any procedural  lgeueg and chose to dtrmlgg Lhe pet l t lc , i  rn
the nerltg. The court found that the crogs endoraement of Judr:lal
candldat,es gras not prohlblted by the Electton Law and, elnc6 the
challenged candtdates vt€r€ properly nomlnated by the conventLonsr no
rer lef  could be granted. Thrs appeal  by pet l t loners forrowed.
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whlre perrt loners und::ga:1lv rafsg. several rnreregrlng lssuesrelatrng to the-ptop"iuly-and "ppi.opri i t"n""" of the practrco ofJudlclal croas endoisem"it,"r w€ cannot, 
l_rlply rglore the regrtrmateprocedurar objectrona ratsed-bt ;; i lJna"n.ur-ag-dre suprene coqrti:,:;o:i"::"ff:; :ITfl:c;:i:li":Fi:dit.rii:il" i"a"rdrngrv, -a

'  rnlt larryr_we must agfee wrrh resryn!311e 
t|"t petrtronere havefatled ro Jorl nec€ssary p."tr"a"in-i i l I" proceedrng.. Norabry,perrt loners named_as pait ies.gTlV three of lhe Judicrar candrdaresnamed on the chalrengio-certrrr" ir"s-Ji nomrnari;;-;;d nonrnared arthe 1990 convenr'on"-"* '"n 

l l"ugl-p"tr[ i". l"I :-obJect rn rerms whrchlndlcate that thev "t. " i iu+rg;grn;-i iJ-"".trrrciteg in rherr entrietyand are reques.rrig 
l":_1"Jrcraf "6nu"ntronr.--, i ; i ;"";urr hae gald rnthe paet' that whon a ceittf tcaie-;f ; ; ;rn.i iorr-t ' i i r* lovered a numberof candrdares. rs chalrensuo-r"-; ; ;d; i l l1n.rhar ggughr to rnvarrdaLethe cert l f lcate -na requi i .  u-ney party_caucusl al l  i .he nomtnees onthe cert l f tcare muet te lorneO efnie, 

- i r  
rnu-p6tr i i "n ls granred,thev wourd arr be drsquoi iru"a .".-" i iaiauiJ" ; i l - ; ; id run the r lskof not belno nomtnate.i ;a-ahr-""" ;i l;; 
!g+pt Har_rp+. of sahrer vc'-al lahan '  9i  lDzd gi6,- izzy.- trero,-*r l  rrghr,s-F;rr rhe candrdardsnomlnated for suprene iourr-.rugr.Ice, ; ;d ; ; i -- j""{ .  t t i ""  apeclf  rcar}ycrosa-endorsed, are "rnexrrr"luiy intlio"y;;".,;j, 

-ite."ror., 
rheywere n€cessary- parrtea ( gee, uatl,ei e11-Urc"r', ; '; i":i:: '?iXtii":n:{,6re; iii.,-il"it"; er creiE-pin@r#fffi,. {lo 

eozo--i5s,
rt ghould algo be noueq Enat, e. . 

f.houf.h p"ii.ronera.-eontend ,
that  the enttre croas endorgement-piarr  v/ae_arregedry agreed . to by the,execut'rve comrnrtre€s of both poitrl"-rnj"."n county 'n t,he Nlnthrrudrcral Dlgrrrcr, gh"i aia "ii-;;; tilAq. commrw6es as parrles.Further, offlcere elected-in--til"';;";;iErong-rh;i-;;i 

regueereo ro be",

G'!19o5recq}y^::::".9n":r:lp*i;,",pJocea',iJ'argumenrs ghourd nor ba aaaies.il-"i;;;.tnoie-'pirii." dld not, filenotlces .of appeal from sJprere courr,s decrsiof, l--; i ;"" respondentoYt€re not aggrleved by supieme court'g declelon rn Inerr favor, lt wasnot necessarv for thirn t i  appear (rgi ,-{€'stetn, E.g. v seeman, 112A D 2 d  5 6 6 ) .

)

endorsement pran and request t f , i t - i l  6i 'a""r"red vord tn rtsentlretv'  Lt shourd atsd-be nored rhat lgsq " irJroJi."  named rn rhecrosa endoreement plan w€r6 greo nof-joir,"g by-petrtl0nera 'n theffii::ti:fl""::,:".i*f; :H"jFi"uii"i"ir,'. obJictrons asalnar therr
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volded and reeonvened wourd- also have h.g^!?-be jo lned, s lnce theymlght  no t  be  appo in ted  a t -ene- iequ; ; ; " l  rcconvened convenr io r rs  (c .L . ,Mat te r  o f  Sahreg v  car rJnan,  eup ia ) .  In .add l t io ; ,  ; .  rhe  ex ten t ,  tha t ,perlr ioners':-E. roTFrrJETi ;"Ft. in,, in. ir, ; ; ;-; ; ; ;  Junning ror orricej 'n the Nlnth Judieiai pisir ict,- ir," '-e;i tal " i  ; i ; ;r ion of 
-each 

"ountyrn the dlstr lct  are arso appor"ntry necessary parttes slnce theeeBoards are responelble roi--ctre-""niuct-"r . i i " i r6ni- in those counties(ge-e,  Erect ion Law s 3-505) .  The taw-ra crear- t i l t  ia t ture to  Jo lnnece'sary part les ln a proieegl lg puisuant to the Erect ion Law prrorto the r ime preecrrbed vot,rni i r i r i "g-Jl ;r ,  u-pioJ.I i ins resulresdlsmissar or rhe perriroi-t*+, -M;i;;"-sf.. 
yi ' i ;-"-i"irq-et Eresgersof  s ta te of  N 'y ' ,  6 t  Ny2d , i5o l :  s f f i ;  petm'n"rq- iur rure ro  Jorn

l:";:;""fl"to'*::i, ll. 
thr s proieeat "g 

- 
iu''il;;;;;; J ttrr s proceedi ns

Although we arso have grave doubts ubgy! the standing ofpet l t , ioners,  i t  ls  unrrecegsiry to expl-re th la and other rssueeralsed by the part ies due to our reeolut ion of  ah;  iJ."gorng lesue.
Order af f i rned, wl thout costg.

I ' |AHONEYI  P,J .1MIKOLL,  LEVI .NE,  CREW I I I  and,HARVEy,  JJ . ,  concur .

3 Another basle for  d lgmigsal  of  thrg proceedlng is petr t roners,fa l lure to aerve-the l t iorn"v-cenerai  
- (q"*,  

ze wel ia i ,e ln-xorn-Mlr ler ,Ny clv prac t  22-14'05) '  rn" state goart l  gr" ; t l ; r r i ,  named rn thepetlt lon, ls lTdo*lgdly i  ! t1r- ;dy-?;es, Erecriontr,aw s 3_t0o).CPLR 22L4 requlres that' an order to'ir,Ji, cauae aerved upon a state
?8$I*"irifti;ii.'''ui'-riuJ"u. served on rhe e;;";;;;:6enerar



AFTTDAVIT OF SERVTCE

STATE OF NEW YORK )

couNry oF NEw yoRK 
i  

ss ' :

Lauren A.  Les l ie ,  be ing dury snorn,  deposes and says:
deponent is not a pdrty to the action, is over 1g years of age
and resides in Bronx County

on June 2L, 1991 deponent served the Notice of Entry of
Order  wi th in :

upon :

John Ciarnpoli ,  Esq.
At torney for  N.y.  State Board of  E lect ions
One Commerce plaza
P . O .  B o x  4
Albany, New york L226O

Thomas J. Abinanti,  Esq.
Attorney for Responden€ Nicolai
Six Chester Avenue
Whi te p la ins,  New york 10601

Mar i lyn J .  S laat ten,  Esq.
County Attorney
Attorney for westchester county Board of Erections148 Martine Avenue 

u4vrr-

Whi te Pla ins,  New york 10601

Scolar i ,  Brevet t i ,  Goldsni th  & Weiss,  p .C.
Attorneys for Brevett i  

---t

23O Park Avenue
New York, New york l_01069

HaI l ,  Dick ler ,  Lawler ,  Kent  & Fr iedman
Sam Yasgur ,  Esq.
Attorneys for Emanuell i
Ll- Martine Avenue
Whi te  p la ins ,  New yo rk  10606



A I s o  V .  V i t a g l l a n o ,  p . e .
Guy  T .  pa r i s i ,  Esq . ,  o f  Counse l
150 Purchase Street
Rye, New york l_O58O

Hashnal l ,  Sheer ,  Bank & Geis t
Attorneys for Mehier, westchester Dernocratic

County Committee & Weingarten
235 Mamaroneck Avenue
Whi te Pla ins,  New york 10605

Sanford S.  Dranof f ,  Esg.
At torney for  Mi I Ier
One  B Iue  H i l I  p laza
P .O.  Box  1 -629
Pear l  River ,  New york 10965-8629

Stuar t  A.  Rosenthal ,  Esq.
Assistant Attorney Ceneial
State of New york, Department of Law
2O2 Marnaroneck Ave
Whi te Pla ins,  New york 10605

by deposi t ing t rue.copies of  ?ane in  post -paid properry  addressedwrappers j 'n an off iciar depository unher the exclusj-ve care andcustody of the united states Post off ice within the state of NewYork directed to said attorneys at the address rast furnishedthem or last known to your deionent. 
, fX)

)HM /
/ / i l l  I

rt{lb U u

Ssrorn to before me this

^t?f 
daY or rune l-eel

-. gArne u4rr^il EAncrmfr
N4fiI F $rl,-Statc of New Yodc

*�,Hffi#rl;s:ivT

Notary
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; 
' .Sir;-Please take nodce that the within is a (certiJied)

. , . : .  t r uecopyo fa  ; :  1 . , ' t  .
. dulf entered.in the oflice of the clerk of the within

.  i  , . ,named court  on , .  r "  ..  :  t 9' i .  -  r '  ' .

D a t e d ,  . . 1  
. :  

.
r ) . :  .  :

Index No.  6056
Appeal No. 62134

Year 19 9O

i. :;',i^liLllf the within is a true "or, * u. f."seot.a, 'for 
settlement to the "o* ....,

' .  . ' 1 , , . - '  :

.one of the judges of the within uamed Court, at

on
at M.
Dated, 1

:." . Yours, etc,,

Attorney for

ffice and post Office Address

To

Artorney(s) for

SUPREIITE COURT OF TEE :STATE OF NEW YORKEPPELLATE DTvTsToN: TEiRD;EPART}1EN?
-
r_n rhe natrer .of TIE-AFFation
Of -I'ARIO TT. CASTRACAN il;-VTNCENT P.  BONELLI ,  

- -

pet i t ioners-Appel lants ,

, , . 1  . .  -  a g a i n s t  -  :  .

*Iff:*-i--"9lll]T1r Bsq- r chairman,IWESTCEESTER REPUBL,rlerr,n.sD-rl'x RtspuBLrcAN couNry
COII}|fTTEBT €t al.,

DORrS L. SASSOWER, ;:E-
,..__ - _petitioners_app"ff "rrt"Attorneyfor

ze z s o u1{A:vye!; " 
#:*#" 

"' re tep h o n e

Tli!: 
pl.ains r Nes york 10606( 914 )997-;-672

---__

To 
-

Anorney(s) for

-
Service ot"

Dated,
is hereby admitted.

Attorney(s) for

--
l 3 @ -


