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STATE OF NEW YORK : COURT OF APPEALS
-----x

In  the  Mat te r  o f  the  App l ica t ion  o f
MARIO M. CASTRACAN and vfUcrUr r'.
BONELLf,  act ing pro Bono publ ico

pet i t i  oners-Appe I  I  ants,

for  an order,  pursuant to Sect ions
1 6 - 1 0 0 ,  1 6 - 1 0 1 ,  L 6 - L O 4 ,  1 6 _ 1 0 6  a n d
1 6 - 1 1 6  o f  t h e  E l e c t i o n  L a w .

q - l l

I ndex  No .  GOS6/90
Albany County
Appeal  No.  62L34
(Thi rd Depar tment)

-against-

ANTHONY J. COLAVTTA, ESQ., ChAiTMAN, AFFIRMATION IN SUPPORTWESTCHESTER REPUBLICAN CoTJNTY oF MoTIoN To DISIi,IISSCOMI{ ITTEE, GUY T. .PARIST,  ESg. ,  DENNTS NOTICE OF'  APPEALMEHIEL,  ESe. ,  Chai r rnan,  WESTCHESTER
DEMOCRATIC PARTY COMMITTEE, RICHARD
L.  WEINGARTEN,  ESQ. ,  LOUIS  A .
BREVETTI,  ESQ.,  HON. FRANCIS A.
NICOLAI, HOWARD MILLER, ESQ. , ALBERT
{:_ ImNUELLT , ESQ. , R. WELLS STOUT,
HELENA DONAHUE, EVELYN AQUILA I
Commiss ioners_ const i tu t inq the NEW
YORK STATE BOARD OF ELECTiONS, ANTONIA
R. D'APICE, MARION B.  OLDI,  Comrniss ioners

;3ffi '5F.ilgJl3*3l"""EsrER couNry

Respondents-Respondents .

STATE OF NEW YORK

COUNTY OF ROCKLAND

SANFORD S.  DRANOFF" ESQ., an attorney duly adrnitted to
practice in the eourts of the state of New york, aff irrns the
fo l lowing to  be t rue und.er  penal t ies of  per jury .

1' I  am the attorney for respondent-respondent HoN. HowARD

MTLLER and make this aff irmation in support of the notion by
respondent-respondent BoARD oF ELEcrroNS to disniss the Notice of
Appeal  f i led by pet i t ioners-appel lants  (here inaf ter  rappel lants i l )



in  th is  proceeding,  and for  sanct ions and costs .

2 '  r  concur  wi tn  the s tatements conta ined in  the af f i rnat ion
of  John c iarnpol i ,  EsQ.,  a t torney for  the Board of  E lect ions,  dated
Auqus t  2 ,1991 ,  i n  suppor t  o f  t h i s  mo t ion  tha t  no  cons t i t u t i ona l

issue is involved and an attaching respondent-repsondent HowARD
ltrLLER's rhird Department brief to this aff irmation.

3 '  The order  sought  to  be appealed,  annexed.  to  the movinq
papers, invorves issues, other than the eonstitut ionali ty of a
statute,  and no const i tu t ional  quest ion is  d i rect ly  invorved.  what
appellants seek is to have this court leap-frog over two 10wer
court decisions disrnissing the proceed.ing on statutory and
substantive grounds, and assume the legislat ive function of
enacting a raw against cross-end.orsements of judiciar cand.id.ates
by pol i t ica l  par t ies.  Appel lants  are not  chal lenging the
constitut ionarity of a statute - rather they are urging that there
should be a statute prohibit ing cross-endorsernent,s. rt  is
respectful ly subnitted that this is an issue that rnust be addressed
by the legislature, and not by the courts

4.  The ner i ts  o f  the proceeding are not  re levant  a t  th is
juncture' what is relevant is the appealabil i ty and reviewabil i ty
of the lower court orders- 

. 
Apperlants (whose standing v/as

rrgraveryrr  doubted by the Appel la te Div is ion)  ,  hav ing fa i led to
conply with the civi l  practice Law and. Rures, in order to bring
th is  appeal  before th is  cour t ,  are constra ined to  f ind some
const i tu t ional  issue.  s i rnpry say ing one ex is ts  is  not  enough.  rn
urg ing a v io la t ion of  the voters,  r ight  to  erect  judges,  apperrants
total ly ignore the nurnber of ways cand.id.ates nay be nominated. under



the Election Law and demand. that each porit icar party f ierd a
separate candidate. As there is no statute prohibit ing cross_
endorsement, neither is there any statute requir ing a porit ical
par ty  to  noninate a separate candidate.  Appel rants  are ins is t ing
that voters have a trconstitut ional r ighttr to require poli t ical
par t ies to  nominate separate candj -dates for  jud ic ia l  o f f ice.  There
is ,  however ,  n ;  

-such 
prov is ion in  the const i tu t ion and,  therefore,

noth ing for  th is  cour t  to  rev iew.

WHEREFORE, i t  is respectful ly

Appeal be dismissed, and that costs

the Notice of Motion of the Board. of

reasons c i ted in  the af f i rnat ion of

D a t e d :  A u g u s t  8 , 1 9 9 1
Pearl  River,  New york

requested that  the Not ice of

and sanct ions,  as requested in

E lec t i ons ,  be  assessed  fo r  t he

John Ciarnpol i ,  Esq.

S. Dranof..f
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