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TO: New york State Court of Appeals

RE: Castracan v.  Colavi- ta

DATE: August L,  L99t_

At the outset, it must be noted that this case was
denied i ts r ight fu l  preference by the Apper late Div is ion,  Third
Department. That preference should have been granted under the

Elect ion Law, as wel l  as under the Appel late Div is ionrs own rules

(r fAppeals in elect ion cases shar l  be given preferenc€rr ,  Rules of

the  Th i rd  Depar tment ,  sec .  800.16) .  The expr ic i t  s ta tu to ry

direct ion is that  Elect ion Law proceedings:

r .  - . shar1  have pre ference over  a l l  0 ther
causes  in  a l l  qour ts ' r .  (Erec t ion  Law,  

- iL " .

1  G.  116)  (emphas is  added)

Apper lants,  therefore,  invoke such mandated r ight  of
preference to obtain an expedi ted review by th is court .

Expedi ted review is part icurarry cr i t ical  in r ight  of  the fact
that the third phase of the subject three-year cross-endorsements

barter contract  is  being impremented in the November 199r.
e lec t ions .

Appelrants wirr  contend on their  proposed appear that
deniar of the rnandated preference by the Appelrate Division vras
rnanifest error, representing an unwarranted frustration of the
legisrat ive wi l l  and impermissible infr ingement of  const i tut ional
vot ing r ights,  which the aforesaid provis ion of  the Erect lon Law
$ras speci f ical ly intended to protect .



The proposed appear involves questions which are

of pubric irnportance, and which require interpretation of

decis ions of  th is  cour t  and of  the Apper la te Div is ion in

c a s e s .

n o v e l ,

pr ior

other

Apper lan ts r  pe t i t ion  (R.  L6-L7 ,  22-2J)  spec i f i car ry

al leges that under the New york state const i tut ion,  the people

are given the right to elect their supreme court judges, and that
a certain cross-endorsements contract entered into between party

leaders and their  judic ia l  nominees was in contravent ion of  that
const i tut ional  mandate and of  the staters Erect ion Law designed
to  safeguard i t .

The pivotal ,  profound and far-reaching issues requir ing
adjudicat ion by the court  of  apfears are,  inter ar ia:

(1) whether the major party cross-endorsements

bartering contract at issue viorates the state and federar
cons t i tu t ions  and the  Etec t ion  Law by  guarantee ing

uncontested elect ions of  supreme court  judges and a
surrogate judge. Apperrants contend that such contract,
expressed in  reso lu t ion  fo rm (R.  s2-s41,  e f fec t i very
destroyed the electoraters r ight  to choose their  judges by a
meaningful vote between cornpeting candidates and that it
fur ther unrawfur ly impinged upon the const i tut ionarry-

mandated  independence o f  the  jud ic ia ry  by  requ i r ing

acceptance of  cross-endorsement as the pr ice of  nominat ion.
A lso  a t  i ssue is  the  cons t i tu t ionar  var id i ty  o f  a
contracted-for commitment by the judic ia l  nominees for



ear ly  res ignat ions to  create new jud ic ia l  vacancies l  and a

predge to sprit  patronage after consultation with the

pol i t ica l  leaders of  both par t ies2.

(2 ' )  whether  the Appel la te Div is ion I  s  fa i lure to

address these cr i t ica l  issues g ives r ise to  ,an appearance

of impropriety" in that three nembers of the apperrate paner

which rendered the Decis ion,  inc lud ing the pres id ing

just ice3,  were,  themserves products  of  cross-endorsement

arrangements. Such rrappearance of impropriety,r is rnagnif ied

b y :

(a)  the fa i lure of  the three cross_

endorsed members of  the appel la te panel

to  d isqual i fy  themselves4 or  even to

d isc lose the i r  own cross-endorsements;

( b )  t h e  A p p e l l a t e  D i v i s i o n r  s

rendi t ion of  a  d isn issal  on procedura l

1 
F" " ,  in te r  a l ia ,  Appe l lan ts r  Rep ly  Br ie f ,  Exh ib i ts  ,A-

1t t  ,  r rA-2 r f  thereto:

2 such commitment  .nq _pledge by Respondent  jud ic ia lnominees,  incruding s i t t ing juages,  
-  

. . r r r -  a f  our-  o f  the code ofJud ic ia l  Conduc t ,  Canon  Z  , -  _ . t . . n .  ( c )  rA  cand ida te r -  i n " f " J i i l  ; ;incurnbent  judge,  for  a  jud ic ia l '  o f  f  ice .  .  .  .  r r  should not  makepledges or .promises of  conduct  in  of f ice other  than the fa i th furand  impar t i a l  pe r fo rmance  o f  t he  du t i es  o f  t he  o f f i ce . . . r r r  dswelr  as of  the Rures of  the ch ief  Adrn in is t r " t " r  
- " i  

the cour t ,S e c s .  l - 0 0 . 1 ;  1 0 0 . 2 r  j - 0 0 . 3 ( b )  ( 4 ) .

3 Presiding Justice Mahoney hras tr iple cross-endorsed bythe Repubrican, Democratic, and conservativl p..1-i"=-.

:  -D i squa l i f i ca t i on  i s  ca l l ed  fo r  under  pa rag raph  c (1 )  o fthe code of  Judic iar  conduct  f , in  a  proceedi" t  G which h isimpar t ia l i ty  might  reasonably  be quest ioned, ,



g r o u n d s ,  n o t  j  u r i s d i c t i o n a l ,  n o t

preserved for appellate review, and

readi ly  curable.  Such d ismissal  by the

Appel la t ,e  Div is ion was based on an

approach,  d iametr ica l ly  opposi te  to  the

approach taken by Justice Kahn and

consented to  by the par t ies.  Moreover ,

i t  fa i led to  af ford Appel lants  the

opportunity to supplement the record to

e s t a b l  i s h  t h a t  s u c h  p r o c e d u r a l

objections were wlthout nerit  and that

Respondents $rere without standing to

asser t  them5.

( c )  t h e  A p p e l l a t e  D i v i s i o n f s

f a i l u r e  t o  a d d r e s s  t h e  p a t e n t l y

erroneous factual  and legal  f ind ing of

t h e  S u p r e m e  C o u r t  t h a t  t h e

c o n s t i t u t i o n a f i t y  o f  t h e  c r o s s _

endorsemen ts  con t rac t  cou ld  no t  be

reviewed because there $ras frno proof , l

5  Appel lants  have rnade.  the_se object ions the subject  o f  amot ion for  reargument  in  the apper i i te  Div is ion,  which arsoinc ludes,  ar tern i t ivery,  a  requel t  for  reave to  the cour t  o fAppeals .  That  mot ion $/as .expressry made "wi tnout  p . " jud ice toAppel rants  t  content ion tha_t  t r r " i r  
-appear  

r ies as 
' .  

nat ter  o fr ight  to  the cour t  o f  Appears because of  the substant ia lconst i tu t ional  issues involved.  .  .  r  i r  the cour t  o f  Appealsaccepts Apperrants '  appear  as of  r lghC,  they wl r r  wi thdraw thea fo resa id  mo t ron .



I n

endorsement

t h a t  t h e  j  u d i c i a l  n o m i n a t i n g

conventions did not conform to Election

Law requirements6.

(d)  the Appel1ate Div is ionrs denia l

of  Appel lantsr  preference ent i t lement  on

two separate occasions: On October 1g,

199O, when Appel lants  were denied the

automatic preference to which they were

ent i t led as a rnat ter  o f  r ight  under  the

E l e c t i o n  L a w  a n d  t h e  A p p e I I a t e

D i v L s L o n t s  o w n  r u l e s ;  a n d  a g a l n  o n

O c t o b e r  3 1 ,  L 9 9 0 ,  w h e n  A p p e l l a n t s I

formal applieation by Order to Show

Cause was denied by wr i t ten order  of  the

Court .  A l l  f ive just ices decid ing that

Ia ter  motLon were themselves cross_

endorsedT-- inc lud ing two just ices who

ran uncontested races with rrquadruplsn

e n d o r s e m e n t  b y  t h e  R e p u b l i c a n ,

Democrat ic ,  Conservat ive and L ibera l

pa r t i es .

v i e w  o f  t h e  a p p a r e n t l y  w i d e - s p r e a d  c r o s s -

of  judges on the Appel rate Div is ion rever ,  i t  is

6

7

See  Appe l l an ts t  Rep ly  B r ie f ,  pp .

This  fact  was a lso undisc losed.

L - 4 ,  p p .  2 7 - 2 9 .



respectful ly subrnitted that such fact furnishes an added reason

why this appear shourd be heard by the court of Appeais, whose

judges are appointed,  ra ther  than e lected.

Appel lants  on the i r  appeal  f ron the Appel la te Div is ion

order, as werr as from the order of the supreme court, contend

that  the d isrn issal  o f  the Pet i t ion const i tu tes a dangerous

p r e c e d e n t  d e s t r u c t i v e  o f  t h e  d e m o c r a t i c  p r o c e s s  a n d

const i tu t ional ty  protected vot ing r ights- -and g ives a green r ight

to  the rnajor  par t ies for  cross-endorsement  bar ter ing of

judgeships as an accepted nodus operandi

As not-ed ln  Hre Record,  the subJect  t  9B9 cross-

endorsemen t  ag reemen t  spawned  ano the r  c ross -endorsemen t

arrangement  in  fur therance thereof  in  L99O as to  Respondent

Mil1er. Moreover, according to a news art icle handed up, with

the courtrs perrnission, in connection with the oral argument

bef  ore the Appel la te Div is ion,  Respondent  l , t i l le r  acqui red h is

seat as a resurt of a trade by the Repubrlcans of three (3) non-

jud ic ia l  government  posts  in  exchange for  the ( l )  supreme cour t

judgeship to  be f i l red by a Repubr ican (see,  Document  #25) .

As a resurt, of the lower courtsr fairure to take the

corrective action prescribed by the New York State constitut ion

and the Elect ion Law by inval idat ing the norn inatLons in  quest ion,

the l -991 phase of  the subject  three year  cross-endorsernent

contract  wi l l  be implemented as scheduled in  th is  yearrs  genera l

e l e c t i o n s - - u n r e s s  f o r e s t a r l e d  b e f o r e  E l e c t i o n  D a y  b y  a n

unequivocal decision by the Court of Appeals that such contracts



are v io la t ive of  the const i tu t ion and otherwise

uneth ica l  and against  publ ic  po l icy .

i l l e g a l ,

This  case g ives the cour t  o f  Appears an essent ia l

oppor tuni ty  to  update severa l  o f  i ts  pr lor  dec is ions.  There is  a

need  fo r  c la r i f i ca t i on  o f  i t s  Dec i s ion  i n  ,

35  N .Y .2d  469 ,  c i t ed  and  i nco r rec t r y  re l l ed  on  by  seve ra r

Respondents in  the cour t  be lowS. Rosenthal  was not  a  case

involv ing cross-endorsements wi th  an ar t lcu lated quid pro quo,

but  onry the endorsement  of  a  major  par ty  jud ic ia l  candidate by a

rn inor  par ty .  rn  that  case,  the cour t  o f  Appeals  sa id the par ty

could not prohibit the candidate frorn accepting such minor party

endorsement  because such rest r ic t ion--even though in  the form of

a party's internal by-1aw--would conrpromise the independenee of

the jud ic iar  candidate in  exerc is ing h is  ovrn judgement .  The

cour t  o f  Appeals  has not  yet  ru led on the const i tu t ional i ty  o f

najor party cross-endorsements under a contract between the party

leaders,  expressed in  wr i t ten form by resorut ions adopted by the

Execut ive commit tees of  both par t ies,  ra t i f ied by the candidates

a t  j ud i c ia r  nomina t i ng  conven t ions ,  requ i r i nq  the  j ud i c ia l

nominees to  accept  the contracted- for  cross-endorsements,  as weI I

as  o the r  ba rga ined - fo r  and  ag reed  cond i t i ons ,  i . e . ,  ea r r y

res ignat ions and a p ledge to sp l i t  pat ronage af ter  consul ta t j -on

w i tn  pa r t y  bosses  (R .  S2 -54 r .

8 For
Br ie f ,  Po in t

fu r re r  d iscuss ion ,  see ,  in te r  a l ia ,  Appe l lan ts r  Repry
I  (pp .  ] -4 -26 l

7



There is  arso a need to update and reaf f i r rn  people v .

Wi l le t t ,  21 '3  N.Y.  369 (L915)  involv ing the predecessor  sect ion to

present  Erect ion Law,  sec.  Lz- l -58,  making speci f ied corrupt

pract ices a ferony.  wi l le t t  invo lved a monetary contr ibut ion to

the party chairman to procure a nomination at the judiciar

nominat ing convent ion for  a  supreme cour t  judgeship.  This  cour t

there in express ly  recogni -zed,  as a mat ter  o f  raw,  what  Just ice

Kahn chose to  d isregard:  that  the corrupt  pract lces provJ.s ions of

the applicable statute (then entlt led ftcrimes against the

E lec t i ve  F ranch ise r  )  r ' shou ld  be  cons t rued  to  i nc lude .  .  . € r

noninat ion coming out  o f  a  pol i t ica l  convent ionr t ,  i r respect ive of

whe the r  o r  no t  such  conven t ion  con fo rned  to  p rocedura l

requirenents of  the Elect ion Law. Castracan v.  Colavi ta is

todayrs pernic ious counterpart  to v l i l let tg--a barter exchange of
judgeships for  judgeships,  which has already metastasized into a
trade for other non- judic iar  governmental  of f ices as werr .

unfortunatery,  the more recent case of  peopre v.
Hochbercr,  62 AD2d 239, did not reach the court  of  Appears,  which
wourd have permit ted a rul ing by our highest court  that  an
agreement assur ing a candidate of  guaranteed victory is a
' rsu f f i c ien t ry  d i rec t  benef i t . . . to  be  inc luded w i th in  the  te rm
I th ing  o f  va lue  or  persona l  advantags .  n r lO

9

r ( B ) ,  p .

L 0
r ( B ) ,  p .

For  fu r re r  d iscuss ion ,  see  Appe l ran ts t  Repry  Br ie f ,  po in t
1 8  e t  s e q .

For furrer discussion, see Apper lantsr Reply Br ief ,  point
1 6  e t  s e q .



A favorabre decis ion to  Apperrants  in  cast racan v.

co lav i ta  would represent  a log ica l  and necessary progress ion of

thought  essent ia l  to  deal  wi th  modern subter fuge by pol i t ic ians

ready to el irninate the voters from rneaningful part icipation in

the e lectora l  process.  The publ ic  in terest  requi res th is  Cour t rs

intervention and an unequivocal rul ing that barterinq - iudqeships

is  iust  as bad as bul l ing them. r t  is  an h is tor ic  oppor tuni ty .

The publ ic  impor tance of  th is  case t ranscends the

par t ies to  th is  proceedinglL.  Not  onry are the issues of  major

s ign i f icance l ike ly  to  ar ise again,  but  over  and beyond the

di rect  e f fect  o f  th is  case in  rest ra in ing the encroachment  of

po l i t i c i ans  on  the  j ud i c ia ry ,  a  dec i s ion  fo r  Appe l l an ts  wou ld

open the way for  jud ic ia l  se lect ion based on ner i t  ra ther  than

par ty  labels  and loyal t ies,  which t rad i t ional ly  have exc luded as

cand ida tes  fo r  o f f i ce  those  ou ts ide  the  po r i t i ca l  pov re r

s t ruc tu re - -m ino r i t i es ,  women ,  i ndependen t  and  un reg i s te red

voters- -no nat ter  how mer i tor ious.

Decis ive adjudicat ion on the rner i ts  o f  the issue as to

w h e t h e r  o r  n o t  t h e  s u b j e c t  c r o s s - e n d o r s e m e n t s  v i o l a t e s

const i tu t ionar ly  protected vot ing r ights  is  an imperat ive--

af fect ing,  as i t  does,  the r ives,  l iber ty ,  and proper ty  in terests

o f  one  and  a  ha l f  m i l l i on  res iden ts  i n  t he  N in th  Jud ic ia l

Dis t r i c t . The pract ical  ef fect  of  the musical-chair  judge-

Rep1y  B r ie f ,  po in t  I I I ,  pp .  3O-3J . .

9

.1

l -1  gee Appel lants '



t rading arrangement by party bossesl2 was to create a cr is is

si tuat ion in the already backlogged mot ion and tr ia l  carendars of

the court--resul t ing in severe,  incalculable,  and i r reversible

injury not only to t i t igants and their  famir ies,  but  to the
pub l ic  a t  la rge .

) '2 The- Dear required Republican Respondent Emanuerl i  toresign his fourteen-ytar suprlne court j ;dg;;; lp'  after onlyseven months in  of f ice so as to  create a vacancy for  Democrat icRespondent  county cour t  Judge Nicora i  to  f  i r l  i r  jur1. r . .y  1991- .The contracted- for  res ignat ion by Just ice Emanuel r i  s ras t ined sothat Governor cuomo courd not rirr it bt i"t;;i* aliointment.

L o



PETfT ION:  Pa rag raphs  16 ,  L7 ,  19 ,  33 ,  34  (R  16_17  ,  22_23)
f t16.  pursuant .  to  _the prov is ions of  Ar t ic le
6  ,  S e c t l o n  6  / r ' r l  n f  + x -  r - a n a $  I  + . . r  r  ^ -  

= l -

€. tate of  New york,  Just ices of  ahe"6; ;m;

:::.,.,.. j:J j.\",_f!3t:, ".r .Ng* -y9rk, inciudtns
the Ninth Judic iar  Distr lct  rshal i  be chosen
by the etectors of  the judic ia l  a is i r i l t  inwhich they are to serve.

Of the  Sta tp  o l '  Nar . r  v^ - r '  ^g$ . i  - r  -

egop"!+tgtionur q.,oJi"i
9"! l i1 - the speci f ic  p ioceAure for cat i i r ,g aJudic ia l  Convent ioDr elect ing th;  a"f"gat"=
and al ternate delegates ther6tor ds "" f f  asthe procedure to be followed in conducting
t h e  t r a n s a c t i n g  t h e  b u s i n e s s  ; i  t h eConvent ion:  the nominat ion of  candidates forsuch judic iat  of f ices by pol i t ical  p; ;a i"=.

1"8.  In late August and ear ly September
L989,_ Respondent CoLAVITA, act ing ; t  h is1 e g a 1  c o u n s e l ,  R e s p o n d e n t  p a n i s f ,  a n dRespondent WETNGARTEN; act ing by hi ; ' legal
counsel , .  Respondent BREVETTI,  in toncert  , i t t rone another and as part  and parcel  of  acommon p lan a ld des ign,  conspi red to  v io la te

ancl
:l:^:l::ti.on Law or ffirx by
: l : : I i :g_ l_nto -.  plul ,  scheme and d"; is; ;. e L Y r r ,
here ina f te r  re fe r rLd  to  as  r the  Th ree  yea r

a n d  . d e p r i v e d  o f  t h e i r  " i ; ; - ; s a i d

Planr,  whereby the erectors of  the NinthJudic ia l  Distr ict ,  duly registerea i "  v" te atthe  cenera l  E lec t ions  to  be  he ld  in  1989,L990, and l -991, l rere to be disenfr inchised

e$/ d

;l

l- The references herein are to Appe_rrants r previousry-f iredpapers,  copies of  which are t ransniddea nerewi ih.  underr inedquoted passages reflect ernphasis added to hi;hrig;L the raisingof const i tut ional  argumentJ Uy eppel lants.

L 7 .



i i , -  By reason of  the foregoLng i t tegalcontract entered into by Respondents COLAVITAand WEINGARTEN, adopded ind rat l f ied byRespondent MEHTEL, aha the canaiaatel whohre re ,  and  a re ,  t he  bene f l c l a r i es  o f  t hea f o r - e s a i d  p a t e n t l y  i l l e g a l  f r t h r e e  y e a rp lanrr ,  the etector i  o f  the Ninth Judia ia iD is t r i c t  v re re l  i n .  Le '9 ,  and  w i f J - ; ; ,  
- i ;  

1990
in_d l -ee l - ,  depr ived of  the i r  

- i ig ; t  
o fre lect iont  between opposing candidates of  theDemocrat ic  ung nepuUt ican par t ies to  f i I I= ? i g  j u d i c i a l  o i f i c e s ,  a I I  i n  f l a g r a n t

d theErection Law of th;f f i . -- '

14. By reason of  the foregoing, electors ofthe Ninth Judic iar  Distr ict  ent i t red to votein the General Election to held on November6 ,  L990 to  f i t t  sa id  jud ic ia t  " i f i " .=  have
LyI_t_._111,_, .1d , will suf fer, ;--=Lri""=,
substant ia l ,  ang unprecedented viotat i -on ot
t he i r  vo t i nq  r i qh t s .  As r  . n r i r ' h raaA  r ^ . ,  l L ^

prejudiced by rhe uior"=iia 
- 'd5ii l ] l t 

T;Respondents COLAVITA and WEINGARTEN.,l

r r1 .  I  am an at torney l icensed to pract ise
law in  the State of  l l lw york s ince 1950.  Iam cu.r.rently Chairman of the Ninth ,f ,rAi" i . icommit tee,  a  _group organized in  westchesterCounty in  L989,  comprJ-Jed of  lawyers . ra  .or . ,_lawyers working ta assure that the mostqul f i f ie_d.  judges are chosen,  that  po l l t ics
and  .  po l i t i c i ans  a re  removed  as  fa r  aspossib le  f rom the jud ic ia l  arena ura,  inpa r t i cu la r ,

.""o*ot i=n"u in u""of@r"ou,
r e q u i r e m e n t s  o f  t h e  E l e c t i r r n  r . r r . r  _ h j

l,
:



pp.  3-4:  OUESTIONS PRESENTED

t t z .  I s  a  c a u s e  o f  a c t l o n  s t a t e d  b y  a
P e t i t i o n  a l l e g i n g  t h a t :

t w o  m a j o r
leadersh ip ,

and others,

.  ( A )  R e s p o n d e n t s ,
p o l i t i c a l  p a r t i e s ,  t h e i r
t he i r  j ud i c ia l  nominees ,
en te red  i n to  an  ag reemen t . . .

t tJust ice
as there
fo l l ow ing
Law, any

Kahn erroneously held that as long
is I properly convened convention]
nandated procedures of  the Elect ion

agreement adopted at the Convention
i s  unassa l labre ,  even i r  i t  " r " r i t " " - ' i t r "  New
Y_ork State Const i tu t ionrorK ucace Const , igUt ion,  the Elect ion f ,aw,
the Rules of  Judic ia l  Conduct  -  anr t  rh  i  cConduct ,  and th is
State t  s  publ  ic  po l  icy .  r t

p p .  2 7 - 2 9 :  p O f N T  V I

rrThe remedies sought in
c lear ly  not  equi tab le.

th is  proceeding are
The re l ie f  souqht  in

s vro lat , ive of  the New
State.  Const i tu t ionr .  New
_und the publ ic_ po. l icy  of  th is  Statet - iZ)  toh a v e  v a c a t e d  t h e  n o r n i n a t f o n s  

- ' " d  
t h erespondent nominees pursuant to New york

Erect ion Law sec. L6-roz for  arr  the reasonss t a t e d  i n  p o i n t  I  h e r e i n ; . . . r r

(C) ef fect ively disenfranchised
thg voting public of rights guaranteed
under

pp. 1"0-L9: pOINT I  (see the ent i re point)

CoNSTITUTION, THE ELECTION LAW
STATE, AND THE CODE OF JUDTCIAL
COURT RULES REI,ATIVE THERETO. AS
ILLEGAL, VOrD, AND AGATNST PUBLIC

p p .  2 2 :  p o I N T  I I

OF NEW YORK
CONDUCT AND
sucH, IT IS
POLICYII



r r M o r e o v e r ,  
t h e  p e t i t i o n

t ranscendent  publ lc  in terest  in
]  y$icial l : .r. . inarions 

- - i"r=i"s
a s s e r t s  a
lnva l l da t l ng
out  of  an

t i tut ion,  New york

C a u s e . . . v r h y
and entered

Sta te  E lec t ion  taw,  Sec .  f?_1r r8 ,  tn "  Coa"  o fJudic ia l  Conduct and Court  Rules relat ivethereto,  and New york State publ ic  po l icy .  .  .  r r

ORDER To SHOW CAUSE: at p. 2

rfLET Respondent_Respondents show
an Order should not be made
here in :

t .  G r a n t i n g
appeal  pursuant
D e p t . ,  A r t i c l e

preference to the lnstant
Supreme Court  Rules,  Third
P a r t  8 o o ,  S e c t i o n  6 0 0 . 1 6 ,

a
to
3 ,

r i

ona l l

t t2 .  I t  is  respect fu l ly  subni t ted thatPet i t ioners are fur ther  ent i t led to  suchpreference as a matter of r igtrf p"rJriurrt toSec t i on  8Oo . l_6  o f  t he  pub i l shed  Ru les  o f  t h i scourtr ds werl .  as undei- apprf" iui .-ploi i=ron=
of  the Federa l  and stat l^  Const i tu^ t ionsr  dsdetai led in the Order to- Show Cause annexedhere to .  r r  (  a t  p .  2  )

i l l ;--.?I_!l:^ ' :T.l 'y. judiciat retief provided
::1::.zt�ti"1:. .ru !:- u. ;;;;i;s;"i, -i.";;:i";:

l,tj:J.11. ̂ ljth , th".. six 
-waa; 

;ffi' ;;

; heir"iliillff;i I I e g a I I y

:i.f,i:"::1:l:ll l?iTg 'rishrsr h; ;;;:;';iv i r t u e  o f  t h e i i  6 t e c t i o n - i ' 1 a t  p .  3 )



r r 5 .  T h e  I e g i s l a t i v e  t i m e t a b l e  c l e a r l y
necessi ta tes the mandatory preference granted
to Elect ion Law cases ny-  tn is  Cour t  fnen i t
adop ted  Ru les ,  Sec .  gOO.16 ,  s ince  the  Cour t
is  cognizant  that  absent  the grant in f  o f  the
omnibus re l ie f ,  here inaf ter  

-descr ib ld ,  
the

Decis ion-order  of  specia l  Term would not  onry
be the f i rs t  word,  but  the last  word.  This
w o u l d  t h e n  l e a d  t o  t h e  l e g i s l a t i v e l y _
proscribed and unLntended consequence that
i 1 1 e . q _ a l I y  a n d  f r a u d u l e n t l y  n o m i n a t e d
candidates would be electedr 

- 
witnoul any

apper la te rev iew,  and wi thout  pet i t ioners
hav ing  had  the i r  t duy  i n  Cour t r - -a I l  i n' , r io l ,qt ion or th".  "9n"t i t . r t ion= o1 thJt tut .

U n i t e d  S t a t e s . r r  f  a t  p .  g )

tt ' l  . This special proceeding, under the
Elect ion Lawr .guaranteed voting rights, lras comrnenced-Ty
Order to Show Cause, dated September 26,
L 9 9 0 . . .  r r  ( a t  p .  3 )

; i ; .  
.  rn  add i t ion ,  the  pe t i t ion  a l leges  tha tthe judic ia l  nominees in quest ion 

-"r"  
theresul t  of  an i l legal  contrat t ,  v io lat ive ofpenal  provis ions of  the Elect ion 1,"r ,  Sec,

17-1s8,  express ing  a  pub l l c  po l l cy  6 r  theS t a t e  o f  N e v . y o r k  p r o h i b i t i n g ' p r a c t i s

:l

cg{rgpti,ve of the dgrnocfatic 6roEEEE ana
w h i c h  i m p a i r  c o n s t i t r t t  i  o n a  I  I  r r - n r r : r r n l a a l
vo t ing  r i gh ts . . . , ,  G t  pp .  e -Z f

" t
.l

rl
r . l

: i i  The impor tance of  th is  case t ranscends
th is  one e lect ion.  A decis ion revers ing the
Lower Cour t  is  essent ia l .  Otherwise,  theLower  Cour t  dec i s ion  w i l l  be  c i t ed  asa u t h o r i t y  f o r  f u t u r e  i l l e g a l  

- - L r o s s _

endorsement  contracts  between par ty  bossespre-ordain ing our  judges under  Three_year
P lans ,  F i ve  yea r  

-  
p lans  o r  l onge r ,  andr r issed'  Judic iar  noninar. in l  a; ; ; ; ; ! i "n=,

a c t i n g  a s  r u b b e r  s t a m p s  w i l l ' b e - t h e -  r u l e .Voters wi l l  thus cont inue to be aepi ivea of
!hgi.

. . . r 1( a t  p .  1 1 )



,(preference a[[Gffin;

::: ' .,:ou:l:: obri_sation to srant apreference is c lear. wi th elect i6n t i rne
::r::.^1.- I'l,iul .T.: courr h;' .;^;;;;";":il:
::":f,?,T: l:: 1_1 t v . t o, ; r,g;'u:; d"'=i 'f:

n 7 .

s t a k e . .

r f  1 3 .
i n v o l v i n g

The paramount issue
t h e  c o n s , f i { . r r # i ,

th is

r ri.""JlrrT rhe

iil tlijljiil,:: :l;-:li,:j"-y::i' .3I;:::3i:3

n26.  f t  i s  thus_ impera t ive  tha t  the  tega l i t yof  the cross-endor iemenis 
.contract  in issuebe speeditv .r,g. di;;; '=it i.r"iv--JJ=Jl.r"a bythis courf  and/or dn" 

-  -court  
of  Appeals.Unt i l  the  issue ' . i s  u - i l "A i "u ted ,  i t  f J  jus tand proper that ttt" ni 'm"= of these judicialnominees be str icken-- i i " ,  the battot  on

I1::. i?" D?y. unquesrio,., irry;-th"; i ientiar
narm to

ffn;;:':?.11,=,"i:u _:i;*l:r i= 
-;;; 

oitweisnea

at

a s
New

wel l
Yo rk .

i l 5 5 .

cost

n

as the Elect ion Law of the StatEof"  ( a t  p .  1 6 )

:: 
t?-^.^"_=-y-._"tfutty 

.submitted thar the
E 1 e nu?1 - 

inconven;renc:' tt- th;;";;: 
.t;

Ftt,.*f':--,i " -. i I = ig I it i;; " ;"'i;;. ;:
are

lm::ll?t:_^l::t _.y+d'" b"'o uoii"u[o .tf,:democratic proce==' 6, 
-* i ,1* "= qQne Eo the

of  Resnon.ro i .+" : : : :_ !L 
the inev i tabte e iect ionor Respondenr juaiciir -;;,"i l ;;; ' i"f l t";:"5i;

1156. Mr.  Dranoff  n isrepresents the state ofthe 1aw relative i l- i i ; matter of cross_endorsements.  He u==". i=.  that  the Court  ofAppeals has repeatedly .r.f iaatea-'.-.rf i i_partycand ida tes  par t i cu lu . i v - l_n  
iua i r iu i - * .u . .= ,

: i l i rg no="nl_r,_ur.".-.Huiqooa, 35 Ny2d 46s. rnthat  case,  the cour t  TF:appeals  held that  apar ty  bv-raw prohib_i t iG ;  jud ic iar  candidatef r o m  a c c e n t i n g  a  c f o s s _ e n d o r s e m e n t  h r a sinval id .  However ,  the rat ionale of  thatdec i s ion ,  i . € . ,  t ha t  sucn  res t r i c t i on  wou ld

1n



\

i*pf"p.Ily compronise the independence of the
ludrc rar  nominee,  app l ies  w i th  equa l ,  i f  no tn o r e ,  f  o r c e  t o  j _ n v a l i d a t e  -  

t h e  p a r t y
resolut ion involved in the instant case.
Rosenthal  d id 49! sdy,  conversely,  that  a
party can require a judic iat  candidate to
a c c e p t  a  c r o s s - e n d o r s e m e n t  a n d  o t h e r
c o n d  i t i o n s  s i m i l a r l y  i r n p i n g i n g  o n  t h ejudic ia l  nomineers independent jua{nent,  such
as exist  in !1.  i l legal  contr ict  

-underty in j

t h i s  p r o c e e d i n g .  I n d e e d ,  a I I  o f  t h e
reasoning .expressed in Rosenthal  to make
such restr ict ion void,  exists,  a f" fUgr l  in
the case at bar--where, not onlylEiE tiere aser ies of  cross-endorsements 6ver a three_
Iear per iod,  but contracted-for resignat ions
by- - the judic ia l  nominees, once elecled, ds
wel l  .  a:  a pledge to div ide up patronage
a p p o i n t m e n t s  e q u a l l y  b e t w e e i  t n ,  t w op a r t i e s . r r  ( a t  p p .  3  j . - 3 2 i

"5 ' l  .  Thus,  Mr.  Dranof  f  is  seen
reckless with the truth when he
f la t ly  and unequivocal ly ,  that  th is
issue which hal  a l ready b""n decided
C o u r t  o f  A p p e a l s | . i l  ( a t  p .  3 2 )

r r58. The instant proeeeding ls not a case
where  one la jo r  po l i t i ca i  par ty  " ro==_
endors.es,  wi th_out pre-condi t ior is,  L s inglej u d i c i a l  c a n d i d a t l  o f  t h e  o t h " r  n a j o rp o l i t i c a l  p a r t y  i n  a  s i n g l e  e i e c t i o n .
contrary to Mr.  Dranoffrs uroia statements,
the far-reaching, ul t imate,  and unresolved
quest ion presented by the pet i t ion is the
legar i ty of  a part icurar cross-endorsements
contra.ct ,  running over a -per iod of  years,
p u t  i n  w r i t t e n  r e s o l u t f o n  f  o r r n ,  

' w h i c h
rgquired judic iar  nominees, €rs a condi t lon toobtaining their  nominat ion,  to ."""pC suchcross-endorsements,  to agree to con€racted_
f " I .  r e - s i g n a t i o n s  s o  i s  t o  c r e a t e  n e w
luctrcral  vacancies,  and to a provis ion that,once. elected, they would div ide p. i .or , .g"
appointments equal ty,  in accordance with therecommendat ions of  their  party Ieaders.r  (atp p . 3 2 - 3 3 )

to be
s ta tes ,
i s  r a n
by the

j

I



Exhibit rfBrf to Doris
App l i ca t i on ) :  Le t te r
l -989,  hand-del ivered

Sassowerts Aff i rmat ion in Reply (preference
.  o f  . .81 i  _v iq l iano ,  Esg. ,  aa t la -  Hbv"mner  L ,to the offices of Covelnor Mario cuono.-

arrocrantly iqnored, the ci€izEnJ
to have the wrong redressed. rr (at

APPELI,ANTS' REPLY BRIEF:

pp.  1 ,4 -26  POINT I :  (see  en t l re  po ln t )

RESPONDENTS HAVE FATLED TO REFUTE EONTROLLTNG
AUTHORITY THAT THE 'THREE YEAR PI,ANI IS,-ai  aM A T T E R  O F  L A W ,  I L L E G A L ,  U N E T H I C A L  A N DPROHIBITED AS A MATTER OF PUBLIC POLICYII

A' , :rZ"ir'd;f, ,..i:ri33on B_y. Respondents,  Does Ndt sustain- in"
lega l i t y  o f  the  rThree-year  p lanr .

B -  R e s p o n d e n t s  H a v e  F a i r e d  t o  R e f u t e
Pet i t ionersr Arguments that  the , th iee
Year planr Contravenes Law and publ icpol icy,  As Ref lected in const i tu i ionaf
and statutorv History ana ilnJEat ff i".

pp .  30-1 :  pOfNT I I f :  (see  en t i re  po in t )

are ent i t led
p .  3 )

I I  THE PUBLT E  TMPORTANEE OF THTS EASETRANSCENDS THE PARTIES TO THIS PROCEEDING,,

r rThis  case is  an.  oppor tuni ty  to  char t  newwaters in  the def in i t ion of  fu ture r iml ts  ofpe rm iss ib le  ac t i v i t y  by  pa r t y  o f f i c i a l s  andjud i c ia l  cand ida teS .  
-  

i "  t he  h i s to r i ca l
background,  here inabove a iscuss lOr- - " "a thepr igr  jud ic ia l  in terpretat ions tn"r* i  makernani fest ,  the l ,eg is l i ture has =p"L""  

- io  
thelong-standing t rad i t ion of  po l i t ica i  aUuse nyc l e v e r  p a r t y  I e a d e r s  a n a  a l f _ t o o : " . g " .

o f f i ce -seeke rs .  The  E lec t l on  Law l s  t hevehic le ,  prov ided by the Legis la ture,  toen fo rce  manda tes  J tandards  
"o f - -p ; i i t i ca r

conduct so as to protect the p"fr i t  and



t l : i f .  r i g h t  o f  e l e c t i o n .  A n v  d e a l

in ten t .

9



APPELI,ANTS I

APPELLANTS '

APPELI,ANTS '

#  t :

# z :

#  g :

#  a :

RECORD ON APPEAL

APPELI,ATE BRIEF

SUPPLEMENTAL RECORD ON APPEAL

Le t te r  o f  Do r i s  L .  Sassower r -  Esq . ,  da ted -  Oc tobe r  19 ,i ? i I : t "li " it, Ju" " y;:ffi1". ;: 
-' n o".L'" il, " ", " i *, - ;*-.i 1 a r e

Let ter  o f  Michael  J .  Novaek on behar f  o f  pres id ingJust ice Mahoney,  dated october  r ; - ,  i ; ; ; ,  faxed to  Dor isL -  S a s s o w e r ,  E s q  
- - Y v P v !  L 7 '  r : t J t

APPELT'ANT'' 'RDER To s'ow cAUsE FoR A 'REFEREN.E oF
3::i*, orlT:7. ro s"p.",n" courr Rules, rhird Dept.,

Af firnation in . opposition of_ -R..=pondents '{estchestercounty Democrat ic-cotnmit tee,  l tehiei , - -"rra weingarten
Aff i rmat ion in opposi t ion of  Respondent Nicolai
Not ice of  Cross-Mot ion of  Respondent Mi l ler
Aff i rmat ion in opposi t ion of  Respondent Emanuerl i

illli;""r"ir:ffi;;r,rotion of Respondenr New york srate

Hf*il';::;. :? ""r1??1:::' or Respondent westchesrer

APPELLANTS'  AFFTRMATTON TN.REPLY AND IN OPPOSTTTON TORESPONDENTS' cRoss_MOCroHs r l

3ff#::"roltrrtooperrate Division, rhird Dept., dated

$s; |"r  
of  Dor is L.  Sassower,  Esg. ,  dated November 2,

Rff : ;*$ , : :  ,APPel late 
Div is ion,  rh i rd Depr. ,  dated

#

#

#

#

#  g :

#  t o :

#  r t :

#  tz :

#  t g :

5 :

6 :

7 :

8 :



# r a

# r s

# r c

# t z

#  r s :

#  t g :

#  z o z

# 2 t :

#  z z z

#  zz :

#  z q z

#  2 5 :

Br ief  o f  Respondents Colav i ta  and par lsL

Brief of Respondents westchester Democratic countycommit tee,  oennis  Mehie l r -ana Rich i rd weingar ten
Br ie f  o f  Respondent  Francis  A.  Nico la i

Br ie f  o f  Respondent  Howard Mi l ler

Br ie f  o f  Respondent  Alber t  J .  Emanuel l i

Br ie f  o f  Respondent  New york s tate Board of  Erect ions

,"ill i l""S. 
Respondent westchester counry Board of

APPELLANTSI REPLY BRIEF

Letter of NAAC' Legal and Educational Defense Fund,dated February 8,  19-9 i

3ff*: : ;  ,?: ,APPellate 
Division, rhird Dept.,  dated

fft5i'"J.:n"f%rl"ntt and Educational Derense Fund,

!1nn9!t . newspaper extract (s/L2/so) ni:u"_1 up. .by I*iffirriilj=,"ljjl .,1" "?::l;= ;;,;i,=;;:", rn connection
X# : t t :H "Til:i " j;; 

- i ; ; ; - o f'=" "''J'"n1'o'1J".' " o!?l?3" t t ; :


