
ST'PREME COURT OF THE STATE OF NET' YORK
COI.'rflTY OF T{ESTCHESTER

x
In the
}!ARIO
actLng

Matter of the Appllcatlon
M. CASTRACAN and VINCENT F.

o f
BONELLT,

P r o  B o n o  P u b I i c o ,

Pet l t ioners ,

for  an Order,  pursuant to Sect ions
1 5 - 1 0 0 ,  1 5 - 1 0 2 ,  L 6 - 1 0 4 ,  1 6 - 1 0 5  a n d
15-116 o f  the  E lec t lon  Law,

_vs_

ANfHOI\fy J. COLAVITA, Esq., Chairman,
T{ESTCHESTER REPUBLICAN COTJNTY COMMITTEE,
G U Y  T .  P A R I S I ,  E s q . ,  D E N N I S  M E H I E L ,  E s g . ,
Chairman, WESTCHESTER DE!,IOCRATIC COUtfTt
CoMMITTEE, RICHARD L. WEINGARTEN, ESQ. ,
LOUIS  A .  BREVETTT,  ESe . ,  Hon .  FRANCIS  A .
NICOLAI,  HOWARD MILLER, Esq. ,  ALBERT J.
EI{.AI{UELLI, Esq., R. yfELLS STOUT,
HELENA DONAHUE, EVELYN AQUILA, Commissioners
constit t ir ing the NEW yORX STATE BOARD
oF ELECTIONS, ANIONIA R.  D'APICE,
MARION B.  OLDI,  Commiss ioners const i tu t ing
the WESTCHESTER COI.JNTY BOARD of ELECTIONS,

Respondents,

for  an order  dec lar ing invar id  the cer t i f icates
purport ing to deslgnate Respondents Hon. FRAI{crs
A. NrcoLAr and HowARD MTLLER, Esq. as candidates for
the of f ice of  Just ice of  the supieme cour t  o f  the
State of  New york,  Ninth Judic i l l  D is t r ic t ,  and
the Pet i t ioners purpor t ing to  des ignate ALBERT J.
EMANUELLI ,  Esq. ,  a  candidate for  t f ,e  of f ice of
Surrogate of  Westchester  County to  be held in
the genera l  'e lect lon of  November 6 ,  1990.

----x

YORK:

Index  No .

ANSWER OF AI,BERT
J. EMANLJELLI, ESQ.
RESPONDENT

TO THE SUPREME COURT OF THE STATE OF NEW

ALBERT J.  EMANUELLT, Ese.,  answering the aforesaid pet l t ion,

dated the 26th day of  september,  1990, the exhlbi ts at taehed and
upon arr  the proceedlngs hereto,  respectfulry alreges as for lows:

1' Denlee knowledge and lnformation suffl.clent to form a
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bel lef  as to al legat lons contalned ln paragraphs numbered 1,  2,9o

1 0 ,  1 1 ,  L 2 ,  1 3 ,  L 4 ,  1 5 ,  2 3 r  2 4 r  2 5 r  3 1 ,  3 2 r  3 5  a n d  3 6 .

2 .  Den ies  the  ar regat lons  se t  fo r th  rn  paragraph (3 ) ,  bu t

admits that  respondents R. l {e l ls  stout,  Helena Donahue and Evelyn

Agui l la are Conmissioners of  the Board of  Elect ions of  the State of

New York.

3 .  Den ies  the  ar regat ions  se t  fo r th  in  paragraph (4 ) ,  bu t

admlts that  Antonla R. D'Aplce and Marlon B. ordle are

commissloners of  the Board of  Elect lons 
'of  

the county of

tJestchester.

4.  Denr.es ar legat ions in paragraph (16) except

existence of  " the const l tut ion of  the state of  New

speaks for l tserf  subJect to court  lnterpretat lon.

5.  Denies al legat ions Ln paragraph ( l?)  exeept

admits the

York" whlch

ad.mits the

subJec t  to
existence of  " the Erect lon Law, '  whlch speaks for l tserf

court interpretation

5. Denies each and every allegation set forth in paragraph

( 1 8 ) .

7. Denles each and every allegation set forth rn paragraph

(19)  and a l leges  tha t  ln  the  Fa l I  o f  1989 the  Repub l lcan  and

Democrat lc part i .es,  ln an open and werl  publ ic ized manner,  to
enhance and de-pol l t lc lze the process for the select ion of  Judlc la l
candidates,  determlned to pursue cross-endorsements for  certain

Judic la l  posi t lons.  That determinat lon and the subsequent act lons

taken by the two major pol i t lcal  part ies was nei ther conspirator la l

nor l l le9al, but rather vtas ln keeping with numerous suggestlons by
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persons coneerned wrth the rntegrrty and rndependence of the

Judictary that the erectron of Judges be renoved, to the extent
possible,  f rom the usual  partJ.san process

8.  Denres  the  ar regat ion  se t  fo r th  in  paragraph (20) ,  bu t
adnl ts that  samuel .G. Fredman, Joseph Jludlce and Albert  J.
Emanuel l i  each received the cross-endorsement of  both major
por l t lcar part ies when they each ran for JustLce of  the supreme
cour t  ln  the  N in th  Jud lc ia l  D is t r i c t  in  November ,  19g9.

9.  Denles the arregat ions set for th in paragraphs (21) and
(221, but admit ,s thatr  ds part  of  an ef for t  to de-pol i t lc ize the
process by whlch Judic ia l  candidates l rere nominated, the two maJor
por l t icar part les each resorved to cross endorse eertaLn eandldates

for  cer ta in  Jud lc ia l  o f f i ces

10. Adrni ts the al legat lons set for th in paragraph (27),

except denies,  upon lnformat ion and bel ief ,  that  by operat lon of

law, the terns of  of f ice of  respondents Fredman and Jludice were
fourteen years

11.  Den ies  the  a l regat ions  se t  fo r th  ln  paragraph (2g) ,  bu t
admits that respondent Emanuell l was required to attend and did
attend two judic ia l  seminarsi  an or ientat ion seminar for  aI I  new

Judges held in December,  1989, which was done on hls own t lme whl le
respondent Emanuel l l  was st l l l  a pr lvate at torney and at  the loss
o f  I 'ncome,  and a  meet lng  rn  Jury ,  1990 fo r  a } l  s i t t lng  Judges.

L2- Denies the arregat lons set for th in paragraph (2g),  but
adnits that the pet,it ions of the Democratic, Repubrlcan and
conservatlve partl.es designating Albert J. Emanuell l as a candldate
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for the Offtce of Surrogate of l{estchester County were duly fl led
wtth the Westehester County Board of EleetLons, havlng been
obtalned through the normal open proeess of  pet i t l0n s lgnature
among qual l f led voters ln Westchester County and af f l rmat ively
a l leges  tha t  respondent  Emanue l l i ' s  in ten t ion  to  seek  the  o f f i ce  o f
surrogate was wel l  known and publ lc ized 10ng ln advance, that  any
other gual i f ied person courd have chal lenged respondent on any of
the three l lnes or other i r ise,  and further arreges that no other
person sought a prinary against respondent EmanueLll even though,
ln Westehester,  such a pr imary against  the party,s naned candidate
fo r  the  o f f l ce .o f  sur rogate  had been success fu l  'n  the  pas t .

13 '  Den les  the  a l legat ions  se t  fo r th  tn  paragraphs  (30) ,  (33)
a n d  ( 3 4 ) .

14'  rn New york stater Judges, lncrudlng supreme court
Just ices and the Surrogates in each County,  are elected to of f ice.

15. rhe erectoral  process usual ly involves the support ,
nomlnat lon and other part ic ipatron by and of  pol i t lcar partres.

16. Unl ike other elected posi t , ions,  t t  ls  deslrable,  proper
ano regulred that Judges be non-part lsan and non-pol l t , lcal .
'  17.  The usuar electorar proeess for Judges creates an
apparent confl lct between the need for a candidate to seek the
suppord of  a pol i t icar party,  for  nominat ion,  f inancial  and other
materrar support 'n conductrng a campalgn, and the regulrement that
a Judge be non-part isan.

1g'  unlrke other candidates,  candidates for  Judlcral  0f f rce
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are requlred to abstarn from actrvrtles expeeted of polrtreal
candldates' candldates for Judlclal  off lce are not ar lowed to
contr lbute to poLtt lcal  campaigns of  other candidaces, are not
al lowed to at tack other candidates,  are not al lowed to endorse
other candldates and are supposed to remain pol l t lcar ly neutral ,
even at  pol i t ical  meet lngs.

19. Commentators,  edi tor la l  wr i ters,  publ lc interest  groups
and the courts have ar l  encouraged the process of  the cross_
endorsement of  judlc ia l  candidates as a method of  de-pol t t lc iz lng
the electron of  Judges. The New york state court  of  appeals has
even s t ruck  downr '6s  t t  app l red  to  Jud lc la l  candrdates ,  a  par ty
requirement prohibi t rng l ts candldates f rom accept lng cross-
endorsenent 's,  stat ing that such a rure,  whi le the internal  business
of the party wl th respect to other candldates,  ls  not appropr late
when app l ied  to  jud ic ia l  cand lda tes .

20. The cross-endorsement of  Judic la l  candidates,  by
operat ion,  herps to insure the nominat lon of  persons who each party
bel ieves are qual t f led for  the posi t ion and who wir l  perform in the
off ice of  Judge in a non-part isan manner.

2L. rn the Ninth Judic iar  Distr ict  there had been an ongoing
attempt by the maJor port t lcal  part les to pursue the cross_
endorsement of  Judic ia l  candidates and thus herp to lnsure that
such candldates lrere removed from the pollt icar process. That
ef for t  was wel l  known and wel l  publ ic ized. r t  was commented on and
supported ln the media and supported by groups interested ln the
courts and ln good government.
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22. Every pollttcal party ls, and in our Byst,en of
government, should be, Jearous of r ts poslt lon and l ts vl tal l ty and
vtab i r l ty .  r t  ls  the bas ic  purpose of  a  por l t tca l  par ty  to  deverop
a por l t icar plat form and phi losophy and to seek to carry out that
pratform through the election of its own eandldates wherever
possible '  Accordingry,  the cross-endorsement of  the candidates of
a maJor opposl t lon party,  even Judic la l  candldates,  Ls contrary to
the usuar operat ion of  a por i t ical  party.  The fact  that ,  in the
late summer of  1999, the two maJor por l t ical  part ies were abre to
agree openly,  publ lc ly and ln wr l t lng on the ln l t lat lon of  a
proeess for the cross-endorsement of  certain Judic la l  candidates in
the Ninth Judlc la l  Dlstr lct  was a maJor and a posl t lve step. r t
btas publ lc lzed and applauded. r t  lnsured not onry that  the
designated candrdates could run for the named Judgeshtps free of
part lsan consLderat ions,  l t  a lso had the addi t lonal  benef i t  of
advls lng al l  other persons, both wi th ln those part les and without,
as to who the two parties lntended to nomlnate in the future withLn
the system. That fact  gave such other part ies,  and any other
persons who wlshed to chal lenge the named candidates,  a fur l  and
falr  opportunl ty to do so.

23  '  Pe t l t loners  here ln  reck less ly  and mal lc iousry  descr lbe
the cross-endorsement process ln the Nlnth Judlc la l  Distr ict  uslng
words such as conspirdcy,  d lsenfranchlse,  scheme and l l regar.
Quite the contrary,  the process of  openly cross-endorslng
candidates for  judic iar  of f ice is in the best Lnterests of  our
court system and ls to be favored. Petlt loners styre themselves,
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ln

f n

the captlon of thls proceedtng, as aetlng ',pro Bono Publ ico" .

fact ,  pet l t ioners '  act lon is contra Bono publ lco.

24.  whatever  unknown mot lvat ion has caused these two

lndlv iduals  to  commence th ls  act lon,  the pet l t ion fa l ls  to  s tate a

cause  o f  ac t i on .  The  pe t l t i on  i s  f r i vo lous  and  base less  and  a

wastefu l  lncurs ion on the t lme of  the cour t  and of  the respondents

and mer i ts  the imposi t ion of  sanct ions pursuant  to  the uni form

Rules of the New york State Trlal Court

AS AND FOR RESPONDENT'S SECOND AFFIBMATIVE DEF'ENSE

sa id  Pet i t lon  fa i l s  to  s ta te  a  cause o f  ac t ion

AS AND F'OR RESPONDENTIS THIRD AFFIRT4ATIVE DEFENSE

26.  sa id  Pet i t ion  is  Jur isd ic t iona l l y  de fec t ive  in  tha t  l t

fa i ls  to name neeessary part ies,  lncluding, but not l iml ted to,  the

Board of  Erect lon of  putnam, Dutchess, Rockland and orange

Count ies;  the other persons who were al leged to have been Lnvolved

in the al leged "Three year plan",  the New york state Attorney

General  and others.

FFIRMATIVE DEFENSE

2 7 .

2 8 .

Pet i t ioners lack standlng to conmence this proceeding.

AS AND FqR RESPONDENT'S FIFTH AFFIRI'TATIVE DEFENSE

This proceeding is barred by the  Doc t r i ne  o f  Laches .

AS AITD FOR RESPONDENT'S SIXTH IIFFTRMATTVE DEFENSE

29,  That  pe t i t ioner 's  en ter  th is  Cour t  o f  Equ i ty  w i th  unc leanhands.

2 5 .
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3 0 .
remedieg.

' s  s I TTVE
Pet l t ionerg have fa l led to exhaust the i r admin is t rat lve

York

*'{EREFORE, your respondent respectfurly seeks a dignlssar anddeniar of  said pet i t ion in r te entr . rety i  and for costs;disbursementar regal fees and court rmposed sanctions for such atardy and frivorous election law proceedrng decigned to prejudlce
the already elected offtclaler candidates and electorate under thecircumstances presented and for sueh other and further rellef ae tothtc Court may be Just and proper.

Datedr Whlte plalng, New
october 

/Q t iggo
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STATE OF

eoutnrY oF

Ce'd
)

r, ALBERT J' EII{ANTJELIT' bETNg CtUlY SWOTN, EAY: I AN ARespondent in the wrthin aetron; r have read the foregoing ANswERoF ALBERT .t. EMAN'ELLT, Ese., R'sponorE*T, and know the contentsthereofi the Berme ls tnre to my own knowledge, except as to thenatters thereln 'rated to be arreged on r.nformation anct berief, andas to those matters f belleve it to be true.
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9

S.y9Il to. before me this
/A:n a*.o,r .ocrobei, 

-igio


