
SUPREME COTJRT OF THE STATE OF NEI{ YORK
COUNTY OF ALBANY

-----x
fn  the Mat ter  o f  the Appl icat ion of  MARfO M.
CASTRACAN and VTNCENT F. BONELLI, actingr
P ro  Bono  Pub I i co ,

Pe t i t i one rs ,

-against -

for  an Order  pursuant  to  Sect ions l_6-
1 0 O ,  1 6 - 1 0 2 ,  1 6 - 1 0 4 ,  1 G - 1 O d  a n d  1 6 - 1 1 6
of  the Elect ion Law,

f n d e x  N o .  6 0 5 6 / 9 O

AFFIRMATION
rN OPPOSTTTON

Ass igned to :
Jus t ice  Kahn

-vs-

ANTHONY J. COLAVfTA, Esg.,  Chairman,
WESTCHESTER REPUBLICAN COTJNTY COMMTTTEE, GUY
T .  P A R I S I ,  E s € 1 . ,  D E N N f S  M E H I E L ,  E s q . ,  C h a i r m a n ,
WESTCHESTER DEMOCRAT{C COUNTY COMMITTEE,
RrcraRD K. WEINGARTEN, Esg.,  LOUrs A. niwett t ,
Esq. ,  Hon.  FRANCIS A.  NICOLAf,  HOWARD MfLLER,
Esq. ,  ALBERT J.  EMANUELLI ,  Esg. ,  R.  WELLS
STOUT, HELENA DONAHLIE, EVELYN AQUILLA,
Commissioners constitut ing the NEW yoiK STATE
BOARD OF ELECTIONS, ANTONTA R. D/ApIcE,
l, fARIoN B. OLDI, Commissioners constitut inq
the WESTCHESTER coUNTy BOARD OF ELECTIONS,

Respondents,

for  an order  dec lar ing inval id  the
Cert i f icates purpor t ing to  des ignate
Respondents Hon. FRANCfS A. NICOLAI and
HOWARD MILLER, Esq. as candidates for the
of f ice of  Just ice of  the Suprerne Cour t  o f  the
S ta te  o f  New yo rk ,  N in th  Jud ic ia l  D i s t r i c t ,
and the Pet i t ions purpor t ing to  des ignate
ALBERT J. EI"IANUELLf , Esq. a candidate for the
of f ice of  Surrogate of  Westchester  County to
be held in  the genera l  e lect ion of  November
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t{ASHi, l ,r,LL, an attorney ciuly adniEteci to
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pract ice law before the cour ts  of  the s tate of  New york,  do,

under  penal t ies of  per jury ,  hereby af f i rm to be t rue as for lows:

1. r am a rnember of the firm of HASHMALL, SHEER, BANK

& GErsr, attorneys of record for the Respondents, DENNTS MEHTEL,

chairman, wEsrcHEsrER couNTy DEttocRATrc coMMrrrEE and RTcHARD K.
WETNGARTEN. As such r  am fu l ry  fami l iar  wi th  the facts  and

ci rcumstances rec i ted below and r  execute th is  af f i r r ra t ion in

opposi t ion to  the order  to  show cause and ver i f ied,  pet i t ion in

th is  Elect ion mat ter .

z .  Th i s  i s  an  e rec t i on  case  seek ing  to  i nva r ida te

cer t i f icates of  Nominat ion of  two out  o f  three Denocrat ic

candidates nominated by the 9th Judic ia l  Dis t r ic t  convent ion to

run in  the generar  erect ion on Novemher 611990 for  the pubr ic

off ice of suprene court. The Petit ioners have termed the cioss-

endorsement  of  these candidates as a rcontract r  pursuant  to  a
rr three (3)  year  p lanrr  o f  the Respondent  par ty  Leaders in  the

Dernocratic and Republic party Leaders

3 .  rn  con junc t i on  w i th  th i s  re l i e f ,  t he  pe t i t i one rs  i n

concrusory fashion arso seek to  invar idate 'and.  ob ject  to  the

conduct  o f  the 9th Judic ia l  Dis t r ic t  convent ions of  both najor

par t ies wi thout  speci fy ing any par t icurar  defects  and wi thout

hav ing  se rved  o r  f i r ed  any  genera r  o r  spec i f i c  ob jec t i ons  a t

Ieas t  t o  t he  Denoc ra t i c  ce r t i f i ca tes  o f  Nomina t i on .  pe t i t i one rs

c l a ' i - n  t h a t  t h e  c r o s s - e n d o r s e n e n t  o f  t h e s g  c a n d i d a t e s  v i o l a t e s

A r t i c r e  6  s e c t i o n  6 ( : )  o f  t h e  S t a t e  c c n s t i t u t i , : n  i n  t a a L  b y

reas , :n  o r -  chese  c : c5s -enc l ,o rsemencs  the  r re lac t , l r s "  c i  : he  g th

J u d i c i a r  D i s t r i c t  h a v e  b e e n  d i s e n f r a n c h i s e d .
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4.  As the Ver i f ied Answer of  the Respondents

demonstrates,  the Pet i t ioners,  proceeding has numerous defects

and fatar  f laws which shourd f i rs t  be addressed by th is  cour t .

r t  is  uncrear  as to  the reason why the pet i t ioners fa i red to

colnmence this proceeding in 1-989 at the t irne when the RESoLUffON

provid ing for  cross-endorsements was adopted,  oE,  dt  the very

least at the t irne of the noninations of the 1989 Suprene Court

Justice cross-endorsed candidates, FREDMAN, JruDrcE and.

EII{ANUELLT*. Further, i t  is uncrear as to why arr of the

candidates and just ices have not  been jo ined in  th is  proceeding

nor  why the commit tees to  f i I I  vacancies on the cer t i f icates of

nomination have not been joined nor even the chairnan of each

pol i t ica l  par t iest  9 th Judic ia l  Dis t r ic t  Convent ion in  accordance

with the Election Law of the State of New york.

5.  Last ly ,  i t  is  cer ta in ly  unc lear  as to  what  s tanding

each petit ioner has to bring and commence this proceeding.

Arthough each alreges to be a member of the Democratic and.

Republ ican Par ty  respect ivery,  ne i ther  cra im to or  in  fact  were

elected Delegates or  Ar ternates to  any 9th Judic iar  Dis t r ic t

convent ion,  the cer t i f icates of  which have been charrenged in

th is  proceeding.  Nor  is  i t  c la i rned that  e i ther  pet i t ioner  $ras a

candidate to  be a Deregate or  Ar ternate to  sa id nominat ing

' r t  is  i i . ' : te , l  : . raL:  pet - IEfoners '  spo! ' .esperson,  E l i  t / : -gr iano,  and
c : .e i ;  l a : ; ye r  i ; ho  a re  t i r a  cn ry  t rue  consp l re to -cs1  a :e  cuo te , l  i n
; : i . +  ne ' , J : ! ac - ! :=  ( i l gU  ' i c r k  T . i . nes ,  Oe tobe r  i ,  L9139)  o : i  e r  cnc  :e1 :ago  as  th reace ; r i ng  E ,o  b r i ng  th i s  acc j -on .
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j ud i c ia l  conven t i on .

6.  on i ts  ner i ts ,  i t  is  respect fur ly  submit ted that

the Pet i t ion fa i ls  to  s tate a cause of  act ion or  c la im.  The mere

fact that two candidates for Supreme court Justice were cross-

endorsed by the Dernocrat ic ,  Republ ican and Conservat ive par t ies

even pursuant to a resolution of the Executive Cornmittees of each

par ty  is  ne i ther  i l legal  or  uneth ica l .  fn  fact  some commentators

and newspaper  edi tor ia ls  have pra ised these acts .  The fact

remains that  there are three (3)  vacancies for  the publ ic  o f f ice

of supreme eourt Justice in the 9th Judiciar Distr ict to be

elected th is  November.

7.  pursuant  to  Elect ion Law 6-106,  sect ions 6-L24 and

6-L26, the nomination of the candidates for the off ice of Supreme

Court Justice are different from nominations for other elected

pubr ic  of f ices.  Each por i t lcar  par ty  makes sa id nonj -nat ions by

the convention method rather than by petit ion or priurary.

Pursuant  to  each par tyrs  own rures,  de legates to  a jud ic iar

convent ion are serected in  a propor t ionate representat ion by

Assembly Distr ict throughout the part icular distr ict which in

th is  case is  the 9th Judic ia l  Dis t r ic t  consis t ing of  the Count ies

of  westchester ,  Rockland,  putnam, orange and Dutchess which

convent ion is  convened on a s tated date wi th in  a def ined one week

p e r i o d  f o r l o w i n g  p r i m a r y  d a y  ( s e c t i o n  6 - 1 5 9 ( 5 ) )  a n d  j u d i c i a l

candi ia tes are then se lected by nominat ion anc vote by - .he

de l -e ;a tes  o f  each  con r ren t i on  to  run  on  the  No ' . ' ember  ba r ro t .

6  .  T i re  ;ud i c ia l  de rega :es  t . c  each  po l : i - t i ca . t  E3 r : . . , ,  s

j ud i c ia r  ccnven t i on  a re  e reccad  as  De lega tes  o r  A r te= iaEes
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pursuant  to  the normal  e lect ion law

designat ing pet i t ions and se lect ion

day .

process through the f i l ingr  o f

at a party prirnary on primary

f rorn

l

9.  Since the pet i t ioners have not  chal renged the

const i tu t ionar i ty  o f  the prov is ions of  the Elect ion Law which

author ize th is  process and fur thernore,  s ince nei ther  pet j_ t ioner

a l legres to  have .par t ic ipated in  sa id process by running for  or

beingr  erected or  appointed a Delegate to  any such jud ic iar  I

convention, they lack neeessary stand.ing in which to charrenge

either the conduct of any convention nor the nominations made I

pursuant  thereto.

10- Further, there was absorutery nothing which

prevented Petit ioners, their attorneys, or any other person

firing designating petit l-ons to rrrn as a candidates for

surrogate's court or Faniry court in westchester county. Any

enror led voter  courd have run in  a pr inary in  any,por i t icar  par ty

or  run as an independent  for  these jud ic ia l  o f f ices.  voters r . /ere

not  d ienf ranchised.

11-  The bot tom l ine is  that  on th is  Novemberrs  bal lo t ,

the e lectors of  the 9th Judic ia l  Dis t r ic t  can se lect  and vote for

three (3)  suprene cour t  Just ices candidates.  There have been

fou r  (4 )  cand ida tes  nomj -na ted  fo r  sa id  th ree  (3 )  pos i t i ons  by  the

Denocrat ic ,  Repubr ican and conse: : -vrat ive par t ies.  r  do not  knol

whet ,her  the L iberar  par ty  cr  the Right  to  L i ie  parcy have

noni i : ! 'ac l  canct iCates but  pursuant  to  the St .a te Elect ion La.rv  chey

coul i  have so nominaced and there nay be adci i t . ional  canci i ,C,ates on
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the  November  ba l lo t .  In  e i ther  case,  the  e lec to rs  have no t  been

d isenf ranch ised as  c la imed by  pe t i t ioners  as  on ly  th ree

cand ida te ,s  can be  erec ted  on  November  6 ,  1990 and there  are  a t

least  four  (4)  candidates nomj .nated.  By th is  very fact ,  the

Pet i t ion on i ts  face has fa i led to  s tate a cause of  act ion at

reast  as wi th  regard to  the cra im that ,  any cross-end,orsement

v io la tes the s tate const i tu t ion of  the s tate of  New york and

conseqfuent ly  should be denied.

13.  This  lawsui t  is  f r ivo lous and th is  type of  use of

the jud ic iar  system rnust  be s topped.  pet i t ioners and the i r

a t to rneys ' re rnedy  i s  a t  t he  ba l l o t  box  and  no t  i n  t he  cou r thouse .

To couch this proceeding in ternrs of t ,pr.g. bono pubricor and as a

const i tu t ionar  v io la t ion is  an insur t .  r f  th is  proceeding had,

been t inely connenced last year by part ies with standing, who had

jo ined a l l  o f  the necessary par t ies and fo l lowed and exhausted

arr  o f  the adnin is t ra t ive. . remedies -  that  wourd be one th ing.

But  to  br ing th is  type of  erect ion chal lenge over  a year  rate

wi th  a l r  o f  these defects  and requi r ing so many publ ic  and par ty

of f ic ia ls  f rom Westchester  County to  t ravel  to  Albany and reta in

f ive,  s ix  or  seven sets  of  a t torneys is  crearry  an abuse of  the

legal  system. We respect fu l ly  request  that  appropr ia te sanct ions

and  counse l  f ees  be  assessed  i n  o rde r  t o  cu rb  repe t i t i on  o f  t h i s

care less,  f r ivo lous and abusive conduct .

WHEF.EFORE, Respondents pray for  a  judgnent  and or ier

ienv inE te is  pro ' leeding in  i ts  ent i re ty  ant f  a lvarr i ing tha

Responc ienc  cos t . s  and  c i i sbu rsenen ts  o f  ch :s  acc ion  rog rec5er  i , ; i ch
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reasonable at torneys fees in  the sum of  FIVE THoUsAND and 00/L00

($5 r0oo .oo )  DoLr "aRS,  and  fo r  such  o the r  and  fu r the r  re r i e f  as  to

this Court may d.eem just, fair and equitable

Dated:  Whi te Pla ins,  New york
Oc tobe r  11 ,  1990

:

I{ASTIMALL
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