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CTTY COURT OF THE CITY
COUNTY OT' WESTCHESTER :

OT WiI ITtr  PLAINS
STATE OF NEW YORK

JOIIN MctrADDEN,

Peti t ioner,

-against-

DORIS L.  SASSOI'{ER and ELENA SASSOWtrR,

DECTSIOIJ AND ORDER

I ,&T#504/BB

Respondents.

ARTHUR C. KELLI{AN, J.

A traverse hear ing was conducted by the Court  on

February L6,1989, based upon the appl icat ion by one of  the

respondents,  Dor is sassower,  to dismiss the pet i t ion in th is

sunrmary proceeding upon the ground that service of the notice

of pet i t ion and pet i t ion was not made in accordance with RPAPL

Sect ion 735.

The process server test i f ied that  on December 7 ,  1988,

at  7245 a.m.,  he gained admit tance to the apartment bui ld ing at

16 Lake Street,  I {h i te Plains,  by r inging the super intendent 's

bel l - .  He then went to apartment 2C and rang the bel l  next  to the

entrance door of  the apai tment.  A woman's voice answered, but did

not open the door.  He rang the bel l  2 more t imes and waited

approximately I0 minutes,  but no one opened the door.  He then

"wedged" two copies of  the not ice of  pet i t ion and pet i t ion in

this proceeding between the door jam of the entrance door ancl  lef t .
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The process server test i f ied he did not af f ix  the copi-es to the

door but merely wedged them in the door jam.

The next day the process server mai led copies of  the

not ice of  pet i t ion and pet i t ion,  in separately addressed envelopes

to each of  the respondents by cert i f ied mai l  and regular f i rst

c lass mai l .

A suf irmary proceedi-ng, in derogat ion of the common-Iaw

and a creature of  statute,  reguires str j -ct  compl icance with the

appropr iate statutory requirements to confer jur isdict ion.

Ol ivero v.  Duran, 70 Misc,2d BB2, 334 NYS2d 930.

Under R.P.A.P.L.  Sect ion 735 three methods of  service

are avi lable to confer jur isdict ion.  The f i rst  two methods are

personal  service and subst i tuted service.  Ei ther may be selected,

in i t . ia l ly .  The third method, conspicuous service,  is  to be ut i l ized

only i f  personal  or  subst i tuted service cannot be obtained af ter

reasonable appl icat ion.  Here,  the process server met the

reasonable appl icatJ-on requirement by going to the apartment

at  7:45 a.m. and by r inging the doorbel l  three t imes. Dur ing his

ef for t  to gain entry to ef fect  service,  a woman's voice responded

to the bel l  but  ref  used to or:en the door.

The process server then resorted to conspicuous service,

so car led n.ai I  and mair  service.  He thereupon vredged the papers

to be served between the door jam and the door and thereafter

mai led copiesr ds required by statute.  I lowever,  Sect ion 735

requires that  the papers to bc served must be af f ixecl  to the docr.
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I t  has been held that  service under CPLR 308 (4),  the general

nai l  and mai l  service provis ion,  is not ef fecled by squeezing the

papers to be served against  the door knob. Nor l -ee Wholesal-e Corp,

Inc.  v.  4111 Hempstead Turnpike Corp.,  138 AD 2d 466, 525 NYS 2d 873

(2d Dept.  1988).  Af f ix ing the papers to the door must be accompl ished

by use of  a nai1,  tape, tack,  rubber band or some other device that

wi l l  ensure genuine adherance. PacArnOr Bear ings, Inc.  v.  Foley,

92 AD 2d, 959, 460 NYS 2d, 662 (3d Dept. .  1983).

Accordingly,  service not having been ef fected upon

ei ther respondent,  the court  never acquired jur isd. ict ion.  The

pet i t ion is dismissed without prejudice.  This shal l  const i tute

the order of  the court .

Dated: White Plains,  N. Y.
February 28, I9B9
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