
SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE TERM: NINTH &
TENTH JUDTCTAL DISTRICT

-x
JOHN MCFADDEN Appel late Term Docket#

2008-1427 wc
Pet i t ioner

Index #SP651 /89
-against  -  #Sp-2008- 1 47 4

DORIS SASSOWER and REPLY AFFIRMATTON
ELENA SASSOWER
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Leonard A. sclafani  hereby af f i rms under penal ty of  per jury

as fol l -ows:

1 -  r  am an at torney duly admit ted to pract ice raw before

the courts of  the state of  New York.  r  am a member of  the

f i rm of  Leonard A. scl-afani  P.c. ,  at torneys for John McFadden,

pet i t ioner in the landl-ord-tenant holdover proceeding in the

Court  below and respondent on appel lant  Elena Sassower/s above

capt ioned appeal .  As such, r  am fu1ly fami l - iar  wi th the facts

and circumstances surrounding this matter and hereinafter set

for th.

2 -  r  submit  th is Reply Af f i - rmat ion in connect i -on wi th Mr.

McFadden's j -nstant appl i -cat ion for  an order direct ing the



Clerk of  the Court  to accept for  f i l ing,  nunc pro tunc, Mr.

McFadden's paper/s in opposi t ion lo the mot ion of  El-ena

Sassower for "vacatur/dismissa.l-" of the underlying proceed.ings

-- 
._ =and--ot--her-=procleedings=-ag-atnst:-hee-trl*lre*= -Qfty- -Qo-uet--p.f:- Lhe-,

city of White Pl-ains (a copy of which papers is annexed as

Exhibi ' t  r\A" to Mr. McFadden/s pending application) or, j .n the

a' l -Farn=i i rza grrant ing an adjournment of  Ms. sassower/s saidj4g 94 v v,

motion so that Mr- McFadden's opposit ion papers wi l - l  have been

timely served and in order that Mr- McFadden can fJ-J.e them

with the'Coui t  on Ms- Sassower 's said mot j -on-

3-.  On September 2,  2008, Ms- Sassower caused to be

delivered to your afflrmant/s J-aw offi-ce and., apparentfy,

fi1ed. wj-th the Court, two documents:: the first, entitled

"Aff j-davit In Response to Petj-t j-oner/s Aug:ust 21 , 2008 Order

to Show Cause, & in Reply to His Opposit ion to Respondent's

Augrust '13, 2OO8 Vacatur/pi lmj-ssal- Uotion & i n Further Support

of  Dismissal /Vacatur Mot ion" (emphasis in or ig inal) ;  and, the

second., entj-tled "Appellant's Memorandum of Law in Reply to

Pet i t ioner/s Opposi tJ-on to Appel lant 's August 13, 2008

Vacatur/Dismj-ssal- Motion & in Further Support of Appellant 's

Mot ion- "

z



4- The f irst of the two identi-f ied documents consists of a

thirty-three page aff idavit of Ms. Sassower with support ing

exhlb' i  ts virtr lal ly the entj-rety of which is devoted to Ms.

sassor^rerl-,s:a-F-ernp:F--bo,="r-e-p*].

served. upon her in opposlt ion to her"motion for

,\vacatur/dismissal-" but that the Cl-erk of the Court refused to

accept for f i l ing because the t ime of service was one day

Iater than CPLR 52214 (b) required..

5.- At para$ra3ih 7 of her said. affidavit, Ms'. 'S.assower

expressll' states that she does not oppose Mr.- McFadd.en/s

instant application.

6.. The second of Ms". Sassower's two ahowe described

documents is oqrressly limited by i-ts own t5.tle and. by its

entire contents to Ms- Sassower's attempt to reply to the

. . ' ' .
papers served upon her in opposition to hei motion for

"vacatur/d.ismissal" that the Court Clerk refused to accept for

f iJ-inq.

7- Because Ms. Sassower does not oppose Mr.  McFadd.en/s

application, it should be granted and the Cl-erk of the Court



directed to accept,  nunc Pro tunc,

upon Ms- Sassower in oPPosi t ion to

"vacatur/dismissa.l" .

papers that were served

motion for

the

l^  ^-

8- The Court should also qrant Mr. McFadden/s application

beeause Ms- Sassower suffered no prejudice as a resul-t of our

fai l-ure to comply with the str ict reguirements for the t iming

of service of Mr- McFadden's opposit ion papers and justice

wil l  not have been served if  Ms- Sassower's motion is suffered

to be ir:bmitted without oppoSliton-

9.. In this regiard, as set forth in your aff irmant's

affirmalion :Ln support of Mr.. McFadden's i5r-st.ant application,

Mr-. McFadden's opposition papers were served on Ms. Sassower

by overn-igrht courier one day before the return of her motion

so that, ds of 1 0.:00 on the morning of the return d.ate of hrer

motion, she had receiwed Mr- McFadden's opposit ion papers-

10_ Mr- McFad.den's papers would hawe been t imely served

under CPLR S2214(b) had he served themby regular mai l  on the

day before he actually served them by overn5-ght courier-



11. However,  had such been done, Ms- Sassower woul-d not

have received Mr.. McFadden's opposit ion papers untj-I  well-

after the return date of her moti-on so that she would have had

.-.-__ --_- -ito-oppor-Lcrn:i hb

to have requested more t ime to do so. At the same tj-me, the

Cl-erk of the Court woul-d have been required to accept Mr -

McFadden/s opposit ion papers as t imely and properly served

under the statute even thouqh Mr- Sassower would not have

receiwed them either bv the return date of her motion or bv

trte l iml that shO'ictua].fV diA recdiVe them-

12.- 'on the basis of -the foregroing, i t  is submitted, Mr.-

McFadden/s application should be granted...

13. At the same time, the Clerk of the Court should hawe

refused to accept, and the Court shoul-d not now consider,

. . . . . - . . . .  . .  .  .  . . .  . . .  . . . .  . . . . . . t i  . : . .  : . .  . . . - .

either of the two documents that Ms. Sassower deliwered to

your affirmant's office and, apparently, fi-led with the Court

on September 2, 2008, either in connectj,on with Mr- McFadd.en's

pending application or in connectj-on with Ms- Sassower's

mot ion for ' \Vacatur/Dismissal"  -

5



14- The order to Show Cause embodying Mr. McFadd.en's

pending application contains a specif ic order staying "aJ-I

p:ioceedings j-n connection with the motion of Elena Sassower

-----:--
- -- presentrf

for "Vacatur/Oismissal ' l  r . t t  lpl ending a hearing and

determination of [Mr . McFad.d.en' s pendi-ngr application] " .

15- As a resul t ,  Ms. Sassower was enjoined from f i -J- i -ng

papers in support of her Augrust 21 , 2008 motj-on for

"Vacatur/Dismissal" and the Clerk of ' the Couit was :enjoined

from receivj-nq them-

'1 6- Moreover, be.c3use the Clerk of the Court trad. refused to

accept Mr- McFadden's opposition papers j-n connection with Ms-

Sassower's "Vacatur/Dismissa]." motion, there were no papers

before the Court on her motion to which Ms. Sassower was

entitLed to reply-

1'7 - Lastly, unless and untj-l this Court directs a nunc pro

tunc adjournment of the return d.ate of Ms- Sassower's

' tvacatur/dismissal motion, her papers are not t imely f i led or

served i-nsofar as thev were offered. for filinq i-n connection

R



with Ms..  Sassowser 's "vacatur/d. i -smissa1" mot ion.

1 B. on Septembet .2 , 2008 , Ms. Sassower was entj-t f  ed to f i l -e

application, to which, she has advised, she has no opposit ion,

and not for any other purpose.

19.- Thus, to the extent that the Court Cl-erk has accepted

Ms. Sassower's papers for f i l ing and/or this Court determines

to consider them at all, it is respectfufly sribmj-ttdd that the

Court's consideration of them should -be limited to i.ts

determination as to whether to girant Mr. McFadden's pending

application and for no othgr purpose-

20.- Because of the stav order contai-ned in the order to

Show Cause embod,ying Mr- McFadden/s pend.ing appli-cation and

. ' ' . .
because Mr- ucradden u.na yoni affirmant recogniie tfrit ttre

only proceed.ings before this Court in which eithrer party has

any right to submi-t papers as of this time is Mr- McFadden's

presently pending applj-cation for an order directing the Clerk

of the Court to accept hj-s Late served. opposi-t ion papers as

above set forth, Mr- McFadden will not respond. herein to the



al legat i -ons,  c la ims and arguments set  for th Ms. Sassower/s

above d.escribed papers whj-ch do not address the j-ssue as to

whether Mr.  McFadd.en/s pend. ing appl icat ion should be granted;

-- ---._ --nowewen-s AIEeI'S-

papers as a reply to Mr.  McFad.d-en's rejected opposi t ion papers

or to consider them in connect ion wi th Ms. Sassower/s mot i -on

for . .Vacatur/DismissdL" ,  th iS court  shoul-d,  f i rst ,  grrant Mr.

McFadden's pendinq apph-cation and d.irect that he be permi-tted

to f i ]e hi_s opposit j-on papers and, then, also grant to Mr-

McFad.den the i iqht  to iespona to Mf-  sassower 's papers-

WHER.EFORE, your affirmant on behalf of John McFadden

r.espectfutrly requests a) that Mr:- McF,adden's appJ-ication herein

he rrrantcd' i  n i ts ant ' i rptrr :  h)  that  the Cl-erk of  the Court  be
!e y!  

- - . r ,  
vJ

directed to accept for  f - i - l ing,  nunc pro tunc, Mr.  McFadden's

opposit ion to the motion of Elena Sassowser ahove described. or,

in the alternatj-ve, grant io:;aj;urnment bf Us- Sassower's above

descr ibed mot ion so that Mr- McFadden's said opposi t ion papers

wil l  have been t imely serwed, thereby permitt i-ng the Cferk of the

Court to accept them; c) that the Court reject and./or refuse to

consider j-n connecti-on with her abowe described

..Vacatur/Oj-smissal motion" the papers f i led by Ms - Sassower with



this Court on September 2, 2008 except

McFad.den's pend.ing application or'  i-n

McFadden t ime to respond to them; and

in connection withr Mr'

the al-ternative, grrant Mr '

d) grant to Mr- McFadden

^-**^-r ' i  a l -  o
d.P}JLvyL

Dated: SePtember 3,  2008

" New York, New York

v


