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PRELIMINARY STATEMENT

This brj-ef is submitted by respondent-cross appellant John

McFadden (hereinafter "McFadden") i-n opposit ion to the appeal of

Elena Sassower,  (hereinafter "Sassower")  f rom a decis ion and

order of  the White Plains Ci ty Court  dated and entered on October

11, 2007 whj-ch denied her cross-mot ion;  a) seeking to have this

matter referred to the Division of Housing and Community Renewal

for the determination as to whether Sassower was a protected

tenant under the Emergency Tenants Protect ion Act ( the rrAct")  or

other regulat ions;  b)  grant ing judgment dismj-ssj-ng McFadden's

holdover pet i - t ion under var ious sect ions of  CPLR 5321 1;  c)

granting suflrmary judgment to Ms- Sassower; d) awardinq to her

costs and sanct ions as agrainst  McFadden's counsel- ,  and

e)referr ing Mr.  McFadden's counsel  to " the appropr iate Grievance

Commit tee author i t ies" and " to the Westchester Di-str ict

Attorney/s of f ice for  cr i -mj-nal  prosecut ion under the Penal  Law".

This br i -ef  j -s also submit ted in support  of  McFadden's cross-

appeal  of  the lower court /s October 11, 2007 decis ion and order

to the extent that  i t  a lso denied McFadden/s mot ion pursuant to

CPLR 53211 (b) for  an order str ik ing the var ious af f i rmat j -ve

defenses and counterclaims al legred by Sassower in her answer

herein.

By the October 11, 2007 Decis ion and Order,  the court  below

correct ly denied Sassower 's cross-mot ion j -nsofar as i t  sougrht

referral-  of  Sassower 's c la im that she was a protected tenant

under the Emerqency Tenants Protection Act, havj-nq found that the



issue raised by Sassower was not so complex or unique as to

requlre the "part icular expert ise of  the DHCR". The court  a lso

corect ly outr ight  denied Sassower /  s mot ion as rel-ated to

pet i t ioner/s counsel .  L ikewise, the court  correct l -y rejected

that branch of  Sassower/s mot j -on pursuant to CPLR 5321 1 and 3212;

however, the court did so on procedural grrounds and not on the

meri ts of  Sassower/s c la ims as i t  should have. Here,  the court

found that the papers submi-tted by the respective part ies,

including the "documentary exhibits annexed thereto" dj-sclosed

after "a comprehensive review of the motion papers and exhibi-ts"

the existence of  " t r iable issues of  fact" .  As for  McFadden's

mot j -on seekj-ng di-smissal  on the pleadings of  Sassower/s

af f i rmat ive defenses and counterclaims.,  the lower court /s rul ing

was based ent i re ly on the court 's  f i -nding that the mot ion was not

supported by the aff idavit of a person with knowledge of the

facts.  The rul ingr was erroneous.

As hereinafter more ful ly demonstrated, McFadden/s motion

was based, in part ,  of l  issues of  law, rather than j -ssues of  fact ,

in part, oD undisputable documentary evidence, such as published

decis ions of  var ious federal  courts in which many of  Sassower 's

claims had already been adjudicated as agaj-nst  her,  in part ,  oD

Sassower's own a11egations and admissions as set forth j-n her

answer and on her cross-mot ion (which, for  the purposes of
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McFadden's mot ion to di-smiss,  the Court  was obl iged to deem as

true),  in part ,  upon the af f i rmat lon of  McFadden/s counsel  who

did, himself, have personal knowledge of the facts that supported

the dismi-ssal  of  some of  Sassower 's defenses and, last ly,  upon

the aff idavit of McFadden, hirnself;  a person who did have

personal  knowledge of  re levant facts.

Thus, ds herej-nafter more ful Iy set  for th,  the court  bel-ow

shoul-d have granted McFadden/s mot ion and struck Sassower 's

var ious af f i rmat ive defenses and counterclaims on their  meri ts.

I t  should also have denied outr ight  Sassower/s cross-mot ion on

the meri ts and not on procedural  grounds. l

STATEMENT OF THE CASE

On August 2,  1983, Mr, .  McFadden purchased from the sponsor

of  the then newly completed coop project  at  16 Lake Street,  White

Plaj-ns,  New York the stock and propr ietary lease appurtenant to

Apartment 2C in the building known by that address (herej-nafter

the "Apartment ' )  as and for his pr incipal  residence (Pet.  G para.

2).  (Pg. 4 of  Exhibi t  r \H" to Resp. 's Aff  .  In Op. to Mot.  in Sup.

of  X-Mot.  (hereinafter "Resp- 's Aff  . " ) )  ,  (Ex \ rB" to Pet. ,s Reply

'  The Court  a lso denied that port ion of  McFadden's mot ion as sought a
default  judgment aqainst Sassower for fai l ing t imely to answer
McFadden's pet i t ion;  however,  as 1s c lear f rom McFadden/s ' .Rep1y and
Opposi t ion to Cross-mot ion",  McFadden had vol-untar i ly  wi thdrawn that
aspect of  h is mot ion before the Court  decided i t .
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& opp.

date,

Ex "H'

to

Mr.

to

X-Mot.  (herelnafter "Pet/s Reply")  )  Pr ior  to that

McFadden had been a tenant in the building. (Pq. 4 of

Resp. 's Aff .  )

Thereafter,  by contract  dated October 29, 1987, (Ex. \ \A" to

Sassower 's Answer and Counterclaim-hereinafter "Rep.s Ans.")  Mr.

McFadden agreed to sel1 his interest i-n the Apartment to Sassower

and her mother, Doris Sassower. Although the contract dj-d not

ref lect  th is fact ,  i t  was understood at  the t ime that the

Apartment would be occupied only by Elena Sassower and that Doris

Sassower was included as a purchaser because of  Elena/s lack of

funds and credit.  (Sassower admits at paragrraph r*l  6" of rtResp/s

Aff .  that  her mother,  Dor is,  d id not at  any t ime ever l ive. in the

apartment")  (See also Sassower rz.  FieLd, 752 F. Supp. 1182

(S.D.N.Y. 1 990) ;  (Sassower v.  Field et .  d l .  ,  1 38 F.R.D. 369; pg.

< /  <l

As is evident f rom a review of  the contract  of  sa1e, the

sale was subject  to the approval  of  the Coop Corporat lon.  I t

specj-f ical ly provided that i t  would be cancelled and terminated

upon the faiLure or refusal of the Coop Corporatj-on to consent to

the sale.  (Ex rrA" to Resp. 's Aff . ,  Art .  \16")  The contract  a lso

included an "Occupancy Agreement" under and pursuant to which the

part ies aqreed that the Sassowers could occupy the Apartment for



a monthly sum pending closing on the sale contemplated by the

contract .  However,  the c losing did not ever occur as a resul t  of

the Coop's refusal  to approve the sale.  As was proven in the

federal legal proceedi-ngs hereinafter descrj-bed, the Coop

Corporation had refused its consent to the sale for a laundry

l ist  of  legi t imate reasons including, but not l imi ted to,  the

wrongful  conduct of  ELena Sassower/s father,  Georqe Sassower,  who

had moved into the Apartment with Elena and had set up shop as an

attorney there ( l ' t r .  Sassower was, and is,  a disbarred at torney),

smoked in the bui ld ing's hal lways in v io lat ion of  i ts  ru l -es,  was

arested by the police there and otherwise annoyed other

residents of  the bui ld ing and Elena Sassower/s lack of  f inancial

means and credi t .  (Sassower v-  FieLd, 138 F.R.D. 369 (S.D.N.Y. )  ;

af f 'd in part ,  973 F. 2d (2d Cir .  1992) cert .  den. 507 U.S. 1043,

1135 ct .  1879 reh. den. 508 U-s.  968 1135 ct .  2952 (1993).

Nevertheless,  upon the Coop Corporat ion's refusal  of  consent to

the sal-e, Elena and Doris Sassower conmenced an action in the

United States Distr ict  Court  for  the Eastern Distr ict  of  New York

under,  inter a1ia,  the Civ i l  Rights Act and the Faj-r  Housing Act,

in which they c la imed, inter al ia,  that  the Coop Corporat ion had

discriminated against them on the grounds that they were

unmarr ied Jewish women. (Sassower v.  Fie7d, 752 F.Supp- 1182) -

Since the contract  of  sale was cont ingent upon the consent



of the Coop Corporation, whlch consent had been denied, the

contract and the Occupancy Agreement under which Sassower and her

father had been occupying it  terminated by i ts terms-

Neverthel-ess,  Sassower and her father remained in possesslon of

the Apartment and refused to vacate i t  or  return possession of  i t

to Mr. McFadden. fni-t j-aIIy, Mr. McFadden was wil l ing to al l-ow

the Sassowers some leeway to attempt, either through negrotiat ion

or through their l i t igatj-on, to obtain the consent of the Coop

Corporation for the sale of the Apartment to the Sassowers under

their contract, and did not immediately demand that the Sassowers

vacate i t2; however, ult j-mately he did demand that they vacate

the Apartment and return possession of  i t  to hj-m.

The Sassowers refused his demand.

The Prior Procgg{lgg

Thereafter ensued the commencement of several- holdover

proceedi-ngs in the Ci ty Court  of  the Ci ty of  White Plains,  a l l

almed at evict ing the Sassowers from the Apartment. These

proceedings sought the Sassowers' evict ion as holdovers fol lowing

' In i t ia l ly ,  Mr.  McFadden/ at torneys author ized the Sassowers to name
Mr. McFadden as a plaint i f f  in their  federal  act ion;  however,  wi th j -n
the a short  per iod of t j -me, as he observed that case proqress and the
manner in which the Sassowers were conduct ing i t ,  and he understood
more ful ly the al legat ion that they had made therei-n, he instructed
his attorneys to remove him as a party therej-n and, in fact,  he was
withdrawn as a party to the sui t .  (Sassower rz.  Fie7d, supra)
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the terminat ion of  McFadden's contract  of  sale,  the Occupancy

Agreement that was a part thereof and the continued occupancy of

.the Apartment thereafter by Sassower on a month to month basj-s.

Annexed hereto as Exhibits rrA" and rrB" are two decisions issued

by the White Plains City Court on the cases. They are relevant

here because they adjudicated as against Sassower some of the

same arguments and claims as she made in the proceedings bel-ow.

Ult imately,  as the annexed decis ions show, the Sassowers were

successful in exploit ing what the court had found to be

procedural deficiencies in those proceedingr rendering it

impossible for  the cases to proceed; however,  not  before the

Court  re jected patentJ-y f r ivol-ous mot j -ons of  the Sassowers to

disquali fy the City Court of white Pl-ains and each of Judge Reap,

Judqe Hallman, Judge Frj-edman and Judge Hol-den (essential ly the

entire bench of the White Pl-ains City Court at that t ime) based

on unsupported conclusor i ly  a l legat ions of  f raud, bias and other

al leged misconduct of each of the various judges who, at any

t ime, had any contact  or  associat ion wi th any aspect of  the cases

brought against  the Sassowers.

Those decisj-ons are of no small- sj-gni-f icance to the

proceedings herein.  Through i ts January 25, 1989 r 'Consol idated

Decj-s ions",  (Exhibi t  *A")  the Court  considered, and rejected, oD

the merits, many of the claims and argn:ments that Sassower raj-sed



in the proceedings below-3 Although Sassower appealed the

"ConsoLidated Decis ions" to the Appel late Term of the Supreme

Court ,  she fai led to perfect  her appeal  making the City Court /s

rul j-ngs f inal and binding as against her such that the doctrines

of res judicata,  col lateral  estoppel  and issue preclusion

precluded, and now preclude, Sassower from raising the same

arguments and claims in the proceedi-ngs bel-ow and before this

Court .

Ul t imately,  a l l  of  the above

either dismissed or withdrawn due

precluded them from advancing any

mari  l -  c ' \
r r rv!  + ev /  .

The Proceeding Under Index #SP 651/89

r+ L^. i  n^ c lear f rOm theI  L Usf rr9

Court bel-ow (Ex rrB" ) that the

McFadden to proceed with his

Index #504/88 which the Court

Elena Sassower on the theory

discussed proceedingrs were

to procedural  matters that

further;  (but  not on the

March 6,  1 989 l -et ter  decis j -on of  the

City Court  would not permit  Mr.

sunmary holdover proceedinq under

had found remained viabl-e as to

set for th in his pet i - t ion absent

I  Fol lowj-ng a t raverse hear inq upon the mot ion of  Dor is Sassower for
dismissal of  Mr. McFadden/s suf l Imary proceedinq aqainst her under
Index #504/89, the White Plai-ns Ci t  Court  determined that i t  lacked
personal  jur isdict ion over Dor is Sassower (but not ELena).  I t  1s for
th is reason that in summariz inq the status of  Mr.  McFadden's holdover
proceeding'under Index #504/89, the Ci ty Court  in i ts March 6,  1989
let ter  decis ion stated that the sui t  was viable only against  Elena
Sassower 
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jo inder of  Dor is Sassower as a party respondent,  on Apr i - l  4,

1989, he commenced the new summary holdover proceedJ-ng in the

,  Ci ty CourL of  the Ci ty of  White Plains under lndex #651 /89

(Resp./s Ans. @ para.  "Fourth" "Fi f th";  Ex rrc" annexed).

In that holdover proceeding, Mr. McFadden sought evict ion of

the Sassowers on the same grrounds as he had pled j-n his the prior

cases; to wj-t,  the expiration of the term of the Occupancy

agreement upon the Coop Corporation's refusal to approve the sale

of the Apartment to the Sassowers and subsequent refusal- of the

Sassowers to vacate the apartment fol lowj-ngl due service of a

Not ice to Quit .

The Sassowers'  ra ised several  defenses to the pet i t ion in

their answer in that case, in various motions and in opposit j-on

to two separate motj-ons made by Mr. McFadden for summary

judgment,  each of  which,  wi th the except ion of  their  defense

based upon their claims in their then pending federaL actions,

the court  below rejected on their  meri ts.

-"

As for that  defense, in i ts decis ion of  December 19, 1991

(Exhibi t  NC") the court  determined to hold Mr.  McFadden/s mot ion

1n abeyance pending the outcome of what the court bel ieved was

the Sassowers' appeal of the unanimous jury verdict rendered

9



against  them, but which was, in fact ,  the Sassowers'  appeal  of

the U.S. Distr ict  Court /s decis ion grant ing more then $102,000.00

.in sanctions and attorneys fees as against them for the

maintenance of their fr ivolous cl-aims and for the egregS-ous

manner in whj-ch they had l- i t igated them, and denying their motion

for a new tr ia l  based, inter al- j -a,  orr  their  c la j -ms that the judge

in the case was biased as aqainst  them (Sassower v FieJd, et .

d l . ,  138 F.R.D. 369).

fn so rul ing, the Court noted that the only issue remainingr

in the case fol lowing the Court 's  pr ior  unappealed rul ingrs was

the same issue presented by the Sassowers in their  federal

l i t igat ion and that,  ds a resul t ,  i f  the Sassowers prevai l -ed on

their  federal  l i t igat ion,  Mr.  McFadden's summary proceedings

would be dismissed whi le,  conversely,  i f  the Sassowers fa i led to

prevail  on their federal actJ-on, summary judgment in favor of Mr.

McFadden j-n the summary proceedingrs would, and should, be

granted.

Thus, the Court rul-ed as fol- lows :

In one sense (1 )  the appeals of  the jury verdict  and
judgment of  the U.S. Distr j -ct  Court  Judge (Hon. Gera1d
L. Goettel ,  U.S.D.J.)  entered thereon and dated March
20, 1991 and (2) the Judqe's decis ion dated May 16,
1991 are not relevant because there was never any stay
of the proceedings in the White Plaj-ns Ci ty Court
ordered in al l -  of  the federal  l i t igat ion.  See
paragraph I I I  C. of  our let ter  dated March 6,  1989 and

10



The court ,  in the same decis ion,  denj-ed the sassowers'

f r ivolous request for  sanct ions and costs -

The Sassowsers did not appeal  the Ci ty Court 's  December 19,

1gg1 decis ion and order.4

sent to L.J.  Glynn, EsQ.,  wi th copies to pet i t ioner and
respondent herein.

In another Sense the federal appeals are very relevant
because pet i t ioners lost  in the Federal  Distr ict  Court  and
i f  they also lose in the U.S. Court  of  Appeals for  the
Second Circui t  our case would be ef fect ive terminated. Thi-s
fol l-ows because respondent's claims j-n the federal action
were dismissed and i-t  i-s those exact claims that form their
defenses in City Court summary proceedings. Axiomatic
pr inciples of  res judicata,  col- l -ateral  estoppel  an issue
preclusion would apply. In that situatj-on we wou.l-d grant

the instant motion for summary judgment forthwith-
Conversely, i f  the respondent prevail  in the federal
appel late process, that  would mean a denj-al  of  the j -nstant

motion and ult imately a dismissal of the underlying summary
proceeding because respondents/ defenses here would have
been proven valid and petit ioner simiLarly would be bound by
the three pr inciples stated above. (Exhibi t  . 'C")

and order dated and entered August 13, 1992,

Court  of  Appeals rejected the Sassowers/  appeal

By a decj-sion

the United States

of the Dj-str ict  Court 's  decis ions and orders,  wi th the except ion

that,  a l though the Court  "conclude tdl  that  [Judge Goettel ]  was

a I t  is  cr i t ical  to note that  a l l  of  the defenses that the Sassower
had raised in their  answer in those proceedings with the except ion of
their  c la im of  d iscr iminat ion had already been determined aqainst
them in pr ior proceeding as above set forth.  The Sassowers were
precluded from rel i t igat ing the issues. I t  j -s for  th is reasons among
others,  that  the Ci ty Court  correct ly ruled that the only remaining

issue in the case before i t  was whether the Sassowers would prevai l  orr

their  Federal  cfaims



ent i t led to f ind both [Elena and Doris Sassower]  ] iable for

sanct ions",  i t  vacated the imposi t ion of  jo int  l iabi l i ty  for  the

ful- l  amount upon Elena Sassower in the absence of evidence that

she had the f inancial  resources to pay an award of  that  s ize and

remanded the issue of the sanctj-ons to be imposed against El-ena

to the U.S. Distr ict  Court  to assess against  Ms. Sassower , 'such

port ion of  the award as is appropr iate in l ight  of  her

resources".  138 F.R.D. 369

The Sassowers subsequent ly f i l -ed a pet j - t ion for  cert iorar i

wi th the United States Supreme Court ;  however,  that  pet i - t ion was

denied. (Sassower v.  Field et .  df  . ,  507 U.S. 1043, 113 S. Ct.

123 (1 993) .  Incredibly,  the Sassowers thereafter sought a

rehear ing of  the Supreme Court /s denial  of  their  cert .

appl icat ion for  cert iorar i  which was also denied. 508 U.S. 968,

1 33 S.cr.  2952 (1 993) .

Fol lowingr these federal  court  decis ions,  McFadden once agrain

moved the City Court for summary judgment, remj_nding the City

court of i ts ruring that McFadden woul-d be entit led to summary

judgment in the event that  the Sassowers were not successful  in

overturning the jury verdict  against  them. However,  i t  was not

unt i l  July 3,  2008, v i r tual ly s ixteen years af ter  McFadden had

f i red his summary judgment mot ion,  that  the c i ty court  ru]ed on

I
t "
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t ing to McFadden a judgrment of possession- (Ex rrD"

this Court is welf aware from the extensive l i t igation

it under Index #2008-1427 WC, Sassower has appealed that

t  but  has not,  ds of  the date hereof,  perfected her

' ,  
. : !

City Court f inal ly determined to rule on McFadden/s

judgrment motign in no small part as a result of his

nt  of  the proceedings below and of  Sassower 's c la ims,

-n. l  
Aa€^-a^- F-. i  d^z{ in {-hnaa 

-*a^n^l . i - -^ts and defenses raj-sed in these proceedings.

this regard, the fol lowing occurred:

ing the course of the earl ier proceedj-ngrs above discussed

Court, McFadden and the Sassowers agreed that thethe City

r would pay, and McFadden could accept without prejudJ-ce

the sum of $1,000.00 per month as and for use and) c la ims,

; and the City Court approved the arrang'ement.

r the course of the next fourteen years, while McFadden/s

,a
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motions for summary judgment in the 651 /89 City Court  case

remained pending, McFadden and Sassower made and entered into

several oral agfreements under which Sassower agreed to increases

in her monthly payments so that,  ds of  the date that  McFadden

f i led his hol-dover pet i t i -on in the proceedlngs below, Sassower

had agreed to pay, and was, unt i l -  June, 2007 paying, $1,660.00

per month,  and had been doing so since the middl-e of  2006. (See

Resp. 's Ans.,  Ex.  C-1,  C-2,  C-4)

In l -ate 2006, a leak in the plumbing in the bui ld ing f rom

above McFadden's apartment caused signif icant damagre to the

Apartment.  (See Ex/s r \F-4" througth *F-28'  of  Resp. 's  Ans .  )

As the exhibi ts to Sassower 's Answer plainly show, the Coop

Corporat ion,  througrh i ts insurance carr ier ,  agrreed to make the

necessary replacements of  f loor ing and cabinets and other repai-rs

of the Apartment, '  however, Sassower refused the Coop and

McFadden's contractors access to the apartment c la iming that she

cont inued to have a r ight  to purchase the apartment despi te the

decis ions of  the federal-  courts and that,  ds such, she should be

the sole arbiter of what work was to be performed and the manner

and t iming of i ts performance. She al-so made fr ivol-ous

complaints to the Coop Corporat ion's insurance carr j -er  to the

effect that the Coop and McFadden were commltt ing fraud in making



i

the insurance claims because,

j-nsurance company had agreed

she al leged, the repairs that  the

to pay for were not necessary.

From these events,  i t  became patent ly c lear to McFadden

that he could no longer wait for the City Court to rul_e on his

long pending motion for summary judgment and that some other

act ion was required.

Certaj-n that ,  i f  he was successful-  in compel l ing the City

Court, by mandamus or otherwise, to rule on his then sixteen year

o1d motion for summary judgrment in the pending proceedingr under

Index No. 651/89, Sassower woul-d contend that his subsequent

agreements with Sassower that raised the monthly use and

occupancy payments from Sassower to McFadden would preclude the

City Court from grantingr summary judgment on McFaddenrs pendj_ng

summary proceeding, McFadd.en determined to commence a new

proceeding based upon the termination of the month to month

arranqements to which the part ies had agreed over the course of

the preceeding sixteen years.

Accordingly,  on Apr i l  23,  2007, McFadden caused to be served

upon Sassower at the Apartment a thirty day Notice of Termj-nation

requir ing that Sassower vacate the apartment and tender

possession on May 31, 2007. (The said not ice and due proof of

ID



service thereof is annexed as an exhibi t  to the Pet i t ion herei-n)

When Sassower refused to remove herself from the apartment

on May 31, 20A7, McFadden conmenced the proceedings below by

f i l ing his pet i t lon wi th the Ci ty Court  and thereafter by servi-ngl

upon Sassower his Not ice of  Pet i t ion and Pet i - t ion herein.

By his pet i t ion,  McFadden essent ia l ly  c l -a ims ent i t l -ement to

a judgment of  possession based upon Sassower 's fa i1ure to remove

hersel f  f rom the premises fol lowj-ngr the expirat ion of  the th i r ty

day not ice per iod set for th in the above descr ibed Apr i l  23,

)OO'7 Nnf i  r :c of  Terminat ion.Lv w I  t

On July 16, 2007, the matter came on to be heard before the

White Plains Ci ty Court .  As of  that  date,  Sassower had nei ther

answered the pet i t ion nor moved with respect to i t .  Dur i -ng the

course of  the proceedings before the Court ,  McFadden, througrh his

counsel ,  advlsed the Court  that  Sassower had tendered checks in

the amount of her monthly payments for the months of June and

July,  2007, each of  which McFadden refused to cash and each of

which had been returned to Sassower.  (Resp. 's Aff . ,  Ex.  I -1 )

Counsel sought, and obtained, do order requir ingr Sassower to

replace the returned checks with new ones and to cont inue to pay

use and occupancy monthly, the acceptance by McFadden of which

4-
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service thereof 1s annexed as an exhibi- t  to the Pet i t ion herein)

When Sassower refused to remove herself from the apartment

on May 31, 2007, McFadden commenced the proceedings below by

f i l ing his pet i t ion wi th the Ci ty Court  and thereafter by servj-ng

uDon Sassower his Not ice of  Pet i t ion and Pet i - t ion herei-n.

By his pet i - t ion,  McFadden essent ia l ly  c la ims ent i t lement to

a judgrnent of  possession based upon Sassower 's fa i lure to remove

hersel f  f rom the premj-ses fol lowinq the expirat ion of  the th i r ty

day not ice per iod set for th i -n the above descr i -bed Apr i l  23,

)OO'7,  Nof i r -a of  Terminat i -on,LW w t  f

On July 16,2001, the matter came on to be heard before the

White Plains Ci tv Court .  As of  that  date,  Sassower had nei ther

answered the pet i t ion nor moved with respect to i t .  Dur ing the

course of  the proceedingrs before the Court ,  McFadden, througth his

counsel ,  advised the Court  that  Sassower had tendered checks in

the amount of her monthly payments for the months of June and

Ju1y, 2007, each of  which McFadden refused to cash and each of

which had been returned to Sassower.  (Resp. 's Aff . ,  Ex.  I -1 )

Counsel  sougtht ,  and obtained, &r order requir ing Sassower to

replace the returned checks with new ones and to continue to pay

use and occupancy monthly, the acceptance by McFadden of which

4a
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would be without prejudice to his case. The court  a lso granted

Sassower a br ief  extension of  her t i -me to answer or otherwise

move with respect to McFadden's pet j - t ion.  (Ex. * I"  to Resp. 's

Aff . ,  pg. 's 16-19)

Thereafter,  by let ter  to the court ,  a copy of  which she

fai l -ed to serve upon McFadden's counsel ,  Sassower sought an

addit ional extension of her t ime which, unbeknownst to McFadden

or his counsel ,  the court  granted.

On August 20, 2007 ,  Sassower served her "Ver j - f ied Answer

with Aff irmative Defenses and Counterclaj-ms" through which she

purported to pled ten "af f l rmat ive defenses" and four separate

, 'countercl-aims".  The f i - rst  of  her af  f i rmat i -ve defenses was her

clalm Lhat the procedures under fndex No. 651/89 above discussed

were sti l l  open and that McFadden/s claj-ms herej-n were the same

claims as he had pled in the present proceedinqs such that the

ear l - ier  proceedings were a bar to his maintenance of  the present

case. She also vehemently denied that she had made any new

agreement wi th McFadden claiming, instead, that  her possessj-on

was, and remained, pursuant to the occupancy agreement that was

part  of  her 1987 contract  of  sal-e.  She cont inued to c la im that

she was entit led to purchase the apartment under the purchase

agreement despi te the federal  court  decis ions as against  her.



th is out l -andi-sh c la im also formed the basis for  the f i rst  of

her four "Countercl-aims".

Under her second Counterclaim, she asserted that McFadden

was gui l ty of  f raud and extort j -on by v i r tue of  h is fa i - lure to

sel l  to her the Apartment in 2006 fol- l -owingr al leged not i f icat ion

from her that  she was "ready, wi l l ing and able" to purchase i t ;

once agaj-n ignoring the federal judqment and decisions agai-nst

her and their  c lear import .  Sassower c l -a imed that she was paying

the monthly charges to which she had agrreed "in the good faith

bel ief  that  lMcFadden] woul-d be negot iat ing wi th her Ia new]

contract  of  sale for  the submi-ssion to the Coop Board. (Ans. at

para.  86) and that,  somehow, McFadden/s acceptance of  the monthly

payments and subsequent refusal- to negoti-ate such a contract

const i tuted "extort ion" and/or " f raud".

By the thi rd of  her Counterclaj-ms, Sassower purported to

plead a c la im soundi-ng in "retal iatory evi-ct lon",  arquing that

McFadden had commenced the instant proceedings based upon what

has occurred in 2006 with respect to the leaks in the apartment

above discussed. I t  mattered not at  a l - l -  to Sassower that  she had

not been evicted and was st i l l  in occupancy and possession of  the

rn:r tman t
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McFadden's Underlying Motion

On August 27, 2007, McFadden moved the City Court  for  an

order str ik ing each of  Sassower/s af f i rmat ive defenses and

countercl-aims. He also sought a default judgment on the ground

that Sassower had f i ted her answer belately;  however,  in his

reply papers, he wj-thdrew that aspect of the motion having

subsequently l-earned that the court had granted Sassower/s ex-

parte application for addit j-onal t ime to f i l -e her answer through

her ex-parte letter. McFadden also sought judgment against

Sassower based upon her disobedience of  the court 's  d i rect ion to

pay use and occupancy.

Sassower opposed the motion and cross-moved for an order

referr ing pet i t ioner/s counsel-  to the appropr i -ate Grievance

Commit tees and to the Westchester County Distr ict  At torney's

off ice based upon wil-d, unsupported and vitr iol- ic claims of

at torney misconduct,  per jury,  f raud, decei t  and the l - ike.

The court  decided McFadden/s mot ion and Sassower/s cross-

mot lon by i ts October 11, 2007 Deci-s ion and Order herein appealed

from the Order is described ful l-v in McFadden's within

Preliminary Statement.
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For the reasons herein stated, th is Court  must not only

sustain that  port ion of  the Ci ty Court /s decis lon and order as

.  denied Sassower/s cross-mot j -on and each part  thereof but must

reject  her c la ims hereunder on their  meri ts.  L ikewise, th is

Court  must reverse that port ion of  the Ci ty Court 's  decis ion and

order as denied pet i t ioner/s mot ion to str ike Sassower 's

af f i rmat ive defenses and countercl-aims.

POINT I

THE COURT ERRED IN REFUSING TO STRIKE
SASSOWER'S .IFIRST AFFIRMATIVE DEFENSE',; SASSOI{ER

WAS NOT ENTITLED TO JUDGMENT ON THE BASIS OF THAT DEFENSE

As and for her f irst aff irmative defense, and through her

cross-mot ion,  Sassower asserted that McFadden's pet i t ion shoul-d

be dismissed because of  ipr ior  evict ion proceedings against

respondent in Whj- te Plai-ns Ci ty Court  under Index No./s 504/88

and 651/89, only the lat ter  of  which Sassower c la imed remained

*open".  (Ans. at  para.  r \Fourth",  *Fi f th")  .  The clear import  of

the above quote language contains Sassower/s acknowledgement that

the pr ior  proceedings under fndex #504/88 were closed. She did

not claim to have obtained a judgment i-n her favor or the merj-ts

in ei ther of  the two cases; nor does she so cl-aim on her appeal .

At the same tj-me, she fai l-s to provide any cogient reason as to

why the admittedly closed proceedings would have constituted a

20



bar to McFadden's conrmencement and maintenance of the

proceedings below.

As for the pendency of McFadden's 651 / 1 989 summary proceeding,

McFadden did not depute, j-ndeed he most strenuously agTreed, that

that case was st i l l  open; however,  as he argued on the mot ion

under ly ing th is appeal  and cross-appea1, al though the 651/89

proceeding and the proceedings herein in the Court below sought

the same ret ief ;  to wi t ,  the evict ion of  Elena Sassower f rom

McFadden/s apartment, the theories and facts under which the

cases proceeded were not the same.

As the f i les i -n the two cases revealed, McFadden's 1989

summary proceedingr sought evict ion based upon the expj-ration of

the term of the 1986 occupancy agreement, when the Coop

Corporation refused to approve the sale of the Coop to the

Sassowers,  and based upon the subsequent service of  a Not ice to

Quit  in 1 989. By his pet i t ion in the proceedJ-ngrs be1ow, McFadden

asserted that he was ent i t1ed to a judgment of  possession based

upon his service,  in Apr i l ,  2007, of  a Thir ty Day Not ice of

Termination and by the passagre of t ime set forth in that notj-ce

for Sassower to vacate the apartment.

Thus, the two cases were not ident j -cal  and did not proceed on

21



identical facts such that the pendency of McFadden's 1 989 summary

proceeding was not a bar to his conmencement or maintenance the

proceedings below as a matter of  1aw.

Although she did not so state either in her Answer or on her

cross-rnot ion,  i t  would appear that  Sassower/s "First  Af f i rmat j -ve

Defense" j -s premised-upon CPLR 53211(a) (  )  which permits a party

to move for judgrrnent dismj-ssj-ng one or more causes of action when

"there is another actj-on pendingr between the same part ies for the

same cause of  act ion"

As above noted, Mcfadden/s pet i t j -on in the proceedings below

did not plead the same cause of  act ion,  based upon the same facts

as were plead in McFadden/s 1989 special  proceedings. The plain

language of the statute and the case l-aw interpretinq i t  make it

c lear that ,  under these circumstances, Sassower was not ent i t led

to dismissal-  of  McFadden's pet i t lon in the proceedings below

based upon the pendency of  McFadden's 1 989 special  proceedingr.

See Bofrnger v.  Bof inger,  107 Misc -  2d 5"73, 435 N.Y.S. 2d 652

(1981 ) .

Moreover,  the statute j -s expl ic i t  that ,  even i f  the part ies,

the rel ief requested and the causes of act raised in two

proceedings are ident ical ,  the court  need not di-smiss one of  the
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proceedings but may "make such order as justice reguires",

including, but not I j -mited to,  consol idat ion of  the two cases as

Judge Hansbury directed j -n his October 11, 2007 order.  See

Thompson v- Thompson, 103 A.D .  2d 772, 477 N.Y.S. 2d 405 (2"d

Dept.  ,  1984);  Northfork Bank v- Grover,  3 Misc.  3 'd 341 ,  773

N.Y.S, 2d 231 (2004) .

Based upon the .foregoing, the court below properly denied that

port ion of  Sassower 's cross-mot ion as sought dismissal  of

McFadden's petit j-on on the ground of the pendency of McFadden's

1989 surunary proceedings. Likewise, based upon the foreqoJ-ng,

the court  below erred in fa i l - ing to grant that  port ion of

McFadden/s mot ion as sought an order str ik ingr Sassower/s ' \F i rst

Aff i rmat ive Defense".

Contrary to the court 's  decis ionr t :o af f idavi t  of  a person

with knowledge was required for the lower court to have reached

this conclusj-on. I ts own f i les,  ds wel l  as the documentary

evidence in the form of i ts f i l -es in the two cases which were

before i t  on McFadden's mot ion and Sassower/s cross-mot ion as

well as McFadden/s verif icati-on of his pleadings were suff i-cient

for the court to have ruled on the merits of his cl-aims for

dismissal  of  Sassower/s "Fi-rst  Af f i rmat ive Defense" even i f  he

had not submitted an aff idavit attesting to the facts support ing
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his motion as a person wlth f j-rst hand knowledge of them, as he

d1A

POINT II

THE COURT ERRED IN REFUSING TO STRIKE
SASSOWER'S $SECOND AFFIRMATM DEFENSE"; SASSOWER

WAS NOT ENTITLED TO JT'DGMENT ON THE BASIS OF THAT DEFENSE

As her "second Aff l rmat ive Defense",  Sassower asserted that

McFadden/s petit ion should have been dismissed because he did not

alIege in the petit ion that he had returned the checks that

Sassower had tendered as and for the monthly payments due for the

months and June and July, 2007 . I t  is respectful ly submitted

that no such al leqat ions are required to sustain a holdover

pet i t lon.  However,  McFadden did expressly al lege in his pet j - t i -on

that he had not received payment for the June and July rents.

Submitted in support of McFadden's motj-on was the aff irmation

of petit ioner's counsel who averred that McFadden had not

accepted the tender of the two checks prior to the commencement

of  h is proceeding but,  instead, had caused them to be returned to

Sassower. Counsel al leged that i t  was he who returned the checks

to Sassower under cover of  h is let ters to her,  each of  which was

included as Exhibit rrc" to his aff irmation in support of Mr.

McFadden/s mot ion.  Under these circumstances, counsel  was

certainl-y a person with personal knowledge of the relevant facts

24



suff ic ient  to support  McFadden's c la im such that the court 's

refusal  to str ike Sassower/s "second Aff i rmat ive Defense" on the

sole ground that McFadden's motion was not supported by an

aff idavi t  of  a person with personal  knowledge was erroneous.

Notably, Sassower includes as Exhibit rr l" to her answer the

transcr j -pt  of  the proceedings before the Ci ty Court  on July 16,

2007 in which counsel- also advised the Court that Sassower's

checks had not been accepted, but had been returned to her.

Sassower denied that she had received the checks; however,  in

subsequent proceedings before the court, Sassower was asked to

provide evidence that the checks had been cashed and could not do

so. Nor did she do so on her cross-mot i -on.

In the face of  the al legat ions in McFadden's ver i f ied

pet i t ion,  McFadden/s own af f idavi t  at test ing to the accuracy of

his counsel 's al legat ions,  h is counsel /s af f i rmat ion as above set

forth and the exhibits annexed thereto, and in the absence of any

objective evi-dence provided by Sassower that refuted McFadden's

and his counsel 's assert ions and evidence, the court  should have

granted McFadden's mot ion to the extent of  str ik ingr Sassower 's

"second Aff i rmat lve Defense".

Needless to sdy,  the court  correct ly refused to deny
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Sassower/s motj-on seekinq dismissal of the proceedj-ngs based upon

her defense that McFadden's pet i t ion was defect lve in that  i t  d id

not speci f ical ly al lege that McFadden had returned sassower/s

June and Ju1y, 2007 checks -

At th is poi-nt ,  i t  is  s ignj- f j -cant to note that ,  despi te the

court /s direct ion,  even as of  the date hereof,  Sassower has

fai led to tender the fuI1 amount of the use and occupancy that

t,he lower court directed her to pay for the months of June and

Ju1y. when, urt imately and belatedly, she tendered payments for

those months, she deducted. therefrom what she cl-aimed was the

costs for placing "stopped pa1'ments" on the two checks that she

had previousry tendered. Although she belatedly sought the

permissj-on of  the court  to do so, such permission was never

granted.

POINT III

THE COURT ERRED IN REFUSTNG TO STRTKE
SASSOWER'S *THIRD AFFIRI,TATIVE DEFENSE,'; SASSOWER

WAS NOT ENTITLED TO JUDGMENT ON THE BASIS OF 1HAT DEFENSE

By Sassower .Third Aff i rmat ive Defense,, ,  she al leged that

the court  below lacked subject  matter jur isdict ion over the

proceeding because the october 30, 1987 " temporary occupancy

agreement" into which she had entered with McFadden provlded that

"in no way do the part ies j-ntend to establ- ish a landlord*tenant
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reLat ionship".

Sassowerrs claim was unavaj- l i-ng as a matter of undisputed fact

and as a matter of law. No aff idavit of a person with personal

knowledge was required for the court to have reached that

conclusion.

In the f irst instance, a.s McFadden aff irmatively set forth in

hj-s ver i f ied pet i t ion,  and as i t  is  a lso above discussed, in the

proceedings below, McFadden sought evict ion of Sassower as a

holdover based upon the passage of t ime after service of a notice

of terminat ion in 2OO7; years af ter  the expirat ion of  the term of

the October 30, 1987 occupancy agreement, and not under that

agreement.

Notably, the monthly amounts that Sassower admits that she had

been paying as of the commencement of the proceedingls were

$1,650.00 whi le the " temporary occupancy aglreement" in quest ion

cal led for  payment of  only $1,000.00. Sassower conceded in her

Answer that the increase was as a result of agreements made

between the part ies long after her r ight to remainingi occupancy

of the premj-ses under the occupancy aqreement had expired and

long after the contract containing the said agreement was

canceled
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As is evident from her answer and fai lure to deny the

allegation of paragraph 6 of McFadden's petJ-t i-on, the temporary

occupancy agreement was part of a writ ten contract of sale

entered into between McFadden as sel- ler and Sassower and her

mother Dorj-s Sassower as purchasers. The contract at paragraph

17 provided, expressly,  that  the agrreement "can not be changed,

discharged or termj-nated oraI ly" .  I t  was also made subject  to

the Coop board's approval  of  the sale (para.  6 of  the contract)

Assuming argruendo that McFadden was proceeding on the basis of

a clairn that Sassower was a holdover under the wrj-tten temporary

occupancy aqreement contained in the October 30, 1987 contract

annexed to Sassower 'S answer as Sassower al leges, and not under

the subsequent aqreement, that McFadden aIleges, then, even if  no

"Landlord-tenant relatj-onship" existed between the part i-es by

vir tue of  the provis ion in the contract  to that  ef fect ,  such

would st i l l -  not bar the instant proceedj-ng or render i t

jur isdi-ct ional ly defect ive.  RPAPL 5713 speci- f ical Iy provides

that a special proceeding may be maintained by the vendor agaJ-nst

a vendee under a contract  of  sa1e, the performance of  which is to

be completed withj-n 90 days after i ts executlon, where the vendee

is in possession of  a l - I  or  part  of  the premises and has defaul ted

in the performance of the terms of the contract of sale and

remains in possession wj- thout permission of  the vendor.
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In the instant matter,  the contract  of  sale set  a c losj-ngr date

of 50 days from the date of  the contract /s execut ion.  Sassower

remained in possessj-on of the premj-ses that would have been sold

under the contract  despi te that  the contract  was condi t ioned on

the approval  of  16 Lake Street Owners,  Inc. ,  the Coop

Corporation, which approval was denied.

Under the occupancy agreement, Sassower was to have vacated

the premises in such event,  but  she fai led and refused to do so.

Notably, the Court below ruled against Sassower on this very

issue in i ts decis ion dated September 18, 1989 in the precedingr

between her and McFadden under Index No. 651/89 (Exhibi t  "E")

annexed)

In any case, Sassower was subsequently in possessj-on without

the permission of McFadden, McFadden having demanded that

respondent vacate the premises on or before May 30, 2007 as per

his notice of termi-nati-on which was incl-uded as an exhibit to his

ver i f ied pet i t ion.

Thus, whether or not the proceedings below were pursuant to

claims under the written occupancy agreement as Sassower cl-aims

or pursuant to those that McFadden arg'ues they are, McFadden had,
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and has the right to maintain these proceedings and the court had

and has subject  matter jur isdict ion over them such that

Sassower 's defense to the contrary should have been str icken

^"+-. i  *L#
uu Lr Jyrr  L .

The court  correct ly refused to grant judqment to Sassower

dismissing the pet i t ion based upon her c la im in th is regard.

POINT IV

THE COURT ERRED IN REFUSING TO STRIKE
SASSOWER,S IIFOURTII AFFIRMATIVE DEFENSE,, ; SASSOWER

WAS NOT ENTITTED TO JUDGMENT ON THE BASIS OF TIIAT DEFENSE

Sassower c la imed, ds her "Fourth Aff j - rmat ive Defense",  that

McFadden's pet i t ion should be dismissed because Sassower/s

nother, Doris Sassower, who was or5-gj-na1ly a party to, and

signatory of ,  the October 30, 1987 contract  of  sal-e and temporary

occupancy ag'reement, " is a necessary party to the proceedj-ng'".

However, there was no merit to thj-s contention.

In her Aff idavi t  in Opposi t ion to Pet i t j -oners '  Mot ion and in

Support  of  Cross-Mot ion (at  para -  "75")  ,  Sassower expressly

conceded that her mother had never l ived j-n the apartment.

Likewlse the United States Di-str ict  Court  found that Dor is was

made a party to the contract and occupancy agrreement solely for
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the purpose of providi-ng, to Sassower, who was to have actually

occupied the Apartment with her father, f inancial backing

suff ic ient  for  the purchase. Sassower v.  Fie7d, 138 F.R-D. 369,

310-71, 373. Since these facts were conceded by Sassower,

herself,  and were binding against her under the doctrines of res

judicata and coll-ateral estoppel inasmuch as they had already

been determj-ned in Sassower/s federal  l i t igat ion,  there was need

for the aff idavit of a person with personal knowledge for the

court  below to have granted McFadden's mot ion insofar as i t

sought the str ik ing of  Sassower 's "Fourth Aff i rmat ive Defense".

Moreover, although Doris Sassower was a sigrnatory to the

or ig inal  contract  of  sale and occupancy agreement she was not,

nor did McFadden claim in his pet i t ion that  she was, a party to

the oral- agreement that McFadden al leges formed the basis for his

pet i t ion in the proceedings below.

As above set for th,  McFadden/s pet i t ion below seeks removal  of

Elena Sassower as the only person i -n possession of  the subject

premises as a result of the expi-ration of the term under which

she maintained possession of the Apartment under an aqreement

that McFadden asserts he reached between himself and Sassower

only, many years after the term of the written occupancy

agreement had expired. The correspondence and communications
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between the part ies,  including those in Sassower 's own- Answer

make i t  c lear that  the only 'part ies to var ious deal ings relat ing

to Sassowerts possession and occupancy of  the subject  premises

that McFadden sought to terminate after the Board rejected the

Sassower,s purchase appl icat j -on were McFadden and Sassower.

Accordingly,  the lower court  correct ly refused to dismiss

McFadden/s pet i t ion upon Sassower/s "Fourth Aff i rmat i -ve Defense".

I t  erred, however,  j -n fa i l ing to str ike that  defense outr ight .

POINT V

THE COURT ERRED IN REFUSING TO STRIKE
SASSOT{ER'S IIFIFTH AFFIRMATIVE DEFENSE,'; SASSOWER

WAS NOT ENTITLSD TO JUDGMENT ON THE BASIS OF THAT DEFENSE

Sassower/s *Fi f th Aff i rmat ive Defense",  purportedly sounding

in "equitable estoppel" and "unjust enrichment" should have been

dismissed as a matter of  law. As McFadden argued on hls mot ion,

the al legat ion set for th in Sassower/s answer in support  of  those

purported defenses do not sat isfy the elements of  such claims or

defenses as a matter of  Iaw. The court  d id not requj-re the

aff idavit of a person with knowledge of the facts to have reached

this conclusion, although such an aff idavit was provided in the

form of Mr.  McFadden's af f idavi t  and ver i f ied pleading. Al l  that
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was required was for the court  to have considered Sassower/s

al legat ions in the context  of  the appl i -cab1e law-

As McFad.den argUed on his motion, the essential elements of

equi- tabIe estoppel  are:  (1 )  an act  by the party charged

const i tut ing concealment of  the facts or fa l -se misrepresentat j -ons;

(2) the intent ion or expectat ion by the party chargred that such

wi l l -  be rel ied upon by the other party;  (3)  an actual  or

constructive knowledge of the true facts by the wrongdoer; and (4)

rel j-ance by the innocent party causj-ngi him to chanqe his/her

posi t ion to hj-s/her substant j -a1 detr iment -  Grat ton v.  Divo Realty

Co.,  89 Misc -  2d 4A1 ,  391 N.Y.S. 2d 954, af f 'd 63 A-D- 2d 959, 405

N.Y.S.2d 1001 (2"d Dept. ,  1977).

Sassower/s al legat ions in support  of  her defense of  equi tabLe

estoppel  fa i l  to satJ-sfy any of  those elements.

Sassower essent j -a l ly  c la imed in her Answer and on her cross-

motion that McFadden should have been, and should now be,

required to complete the sale of his coop apartment to her

despi te the Coop Board's refusal  to approve the sale and despi te

that she was unsuccessful  in her federal  1 i - t igat ion against  the

Board and other seeking rel ief  f rom that refusal .  She claimed

that pet i t ioner should be equi tably estoppped from br inging the
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proceedi-nq below on the basis of  h is fa i lure to complete the

sale. However, estoppel may not be invoked to compel performance

of an act which is beyond the power of the other party to

perform. Ossining v.  Larkin,  5 Misc- 2d 1024, 160 N-Y-S- 2d

1012. Moreover,  where a contract  groverning the respect ive

obl j -grat ions of  the part ies is made, Do claim can be brought

seeking enforcement of  r ights other than those set for th 1n the

contract under a theory of an "implied contract" - Cl-ark

Fi tzpatr ick,  Inc.  v.  I . f  .R.R. Co.,  70 N.Y.2d 382'  581 N-Y.S-2d

6s3 (1 987) .

In the case at bar, McFadden was unabl-e to complete the sale

of his apartment to Sassower because 16 Lake Street Owner/s,

Inc. ,  the Coop Corporat ion,  refused to approve Sassower 's

purchase and the contract  of  sale provided that i t ,  and

McFadden/s obl igat ion to sel f  the apartment to Sassower,  were

expressly condj- t ioned on the Coop Board's approval  of  the sale.

fn her Answer, Sassower al luded to her f ive years of

l i t igat ion over the matter.  She also contended on her cross-

motion that she was entit led to purchase the apartment under her

contract ,  ignor ingr the facts that  the federal  court  not  only

dismissed her cl-aims to that effect but found them to be

fr ivolous enougth to have supported the award of  over $102,000.00
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in sanct ions and 1egaI fees.

Sassower/s defense of  "unjust  enr ichment" also should have

been str j -cken in that ,  in the f i rst  instance, her al legat ions

make clear. that McFadden was never unjustly enriched. The only

monies that he received, ds conceded by Sassower,  were those that

Sassower herself agreed by her acts and words were fair and

reasonable for her month to month use, enjoyment, occupancy and

possession of  McFadden's apartment.

The essential inquiry in determining the merits of any claim

for unjust enrichment is whether i t  is agai-nst equity and good

conscience to permit one to obtain what is sought to be

recovered. Paramount Fi fm Distr ibut ing Corp. v.  State,  30 N.Y.

2d,415, 334 N.Y.S. 2d 388, remj- t tur  amd 31 N.Y. 2d 678, 336

N.Y.S. 2d 911 (1972) .

In the case below, the City Court should have decided in favor

of  McFadden str ik inq Sassower/s af f i rmat ive defense of  unjust

enrichment. There is no di-spute that Sassower originally entered

into occupancy of the Apartment under a "temporary occupancy

aglreement", that there is no dispute that that agreement was part

of  a contract  of  sale of  the Apartment which sale was subject  to

approval  of  the Coop Corporat ion.  L ikewise, there is no issue
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here that the Coop Corporation refused to grant i ts approval of

the sale or that  Sassower engaged in a l i t igat j -on against  the

Coop Corporat ion in a manner,  and by rais ing c la ims, that  the

United State Distr ict  Court  for  the Southern Distr ict  of  New York

and the United States Court of Appeals for the Second Circuit

each found were fr j-volous enough to resul-t in the imposit ion of

over $102,000.00 in sanct ions.  These facts were,  and are,

binding aqai-nst  Sassower as a resul t  of  the decis j -ons of  the

federal  courts herein c i ted and which were included as exhibi ts

on McFadden/s mot i -on and Sassower 's cross-mot i -on.

There was, and is,  Do issue in th is case that Sassower fa i led

and refused to remove herself from McFadden's apartment during

the pendency of  her federal  l i t igat ion nor,  based upon the

exhibi ts in Sassower 's own answer was, or is,  there any issue

that,  over the course of  the next f i f teen years,  Sassower

voluntar i ly  agreed to pay increased amounts monthly for  her use,

occupancy, possession and enjoyment of  Mr.  McFadden/s apartment.

Even ignoringr that the petit ion herein was verif ied by

McFadden and that he did submltted his aff idavit on his motion,

the object ive,  j - r refutabl-e evidence, j -ncludj-ng Sassower 's own

admissions and documentary evidence proves that her cl-aims of

equi table estoppel  and unjust  enr ichment were meri t l -ess as a
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matter of l-aw. Accordingly while the court properly refused to

grant judgfment to Sassower based upon these "defenses",  i t  erred

in fa i l ing to dismj-ss the defenses outr ight .

POINT VI

THE COURT ERRED IN REFUSING TO STRTKE
SASSOYIER,S IISIXTH AFFINMATIVE DEFENSE''; SASSOWER

WAS NOT ENTITTED TO JUDGMENT ON THE BASIS OF THAT DEFENSE

Sassower/s "Sixth Aff i rmat i -ve Defense" of  detr imental

rel iance,'  was undermined by her own factual al legations set forth

j -n support  of  her defense and her cross-mot ion.  The acts and

actions attr ibuted to McFadden by Sassower in support of her

cl-aimed defense having occurred almost twenty years before she

raised them, the defense was barred by the appl icable statute of

l - imi tat ions;  to wi t ,  CPLR S213. McFadden so argrued on hj-s mot ion

for dj-smissal  of  the af f i rmat j -ve defense (Pl- . 's  "Aff  .  In Supp. Of

Mot."  a l  para- 94).

The l-ower court thus in erred in refusing to str ike the

aff irmative defense on the ground that i t  was not supported by

the aff idavit of a person with personal knowledge of the facts

support i -ng i t .  Here,  McFadden/s mot ion proceeded on the

proposi t ion that,  even i f  Sassower/s al legat ions in support  of

the defense were true, she was t j-me barred from raising the
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defense such that i t  should have been str icken.

Sassower/s factual  a l legat j -ons were also legral ly insuff lc ient

to support  a c la im of  "detr imental  re l iance".  Once again,

Sassower ut ter ly disregarded that courts of  competent

jur isdict ion had already ruled that the Coop Corporat ion was

just i f ied in refusing to approval  the sale of  McFadden's

Apartment to her. Under these circumstances, Sassower coul-d not

reasonably have rel j-ed to her detriment on any al leged promise

made by McFadden subsequent to the decisions of the federal

courts.

Likewise, the f act that she was payi-ng monthly sums bel-ow the

faj-r market rental value for her use and occupancy of the

Apartment can hardly support a claim that she made the payments

to her detriment or only because she believed that she was to

have been permitted to purchase the apartment.

POTNT VII

THE COURT ERRED IN REFUSING TO STRIKE
SASSOWER'S .ISEVENTH ATFIRI'{ATIVE DEFENSE,,; SASSO}IER

WAS NOT ENTITTED TO JUDGMENT ON THE BASIS OF THAT DEFENSE

For the same reasons that Sassower 's \Fi f th" and "Si-xth"

"Aff i rmat ive Defenses" should have been dismissed and/or

Sassower 's cross-mot ion relat ing to them denled on their  meri ts,
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so too Sassower/s "seventh Aff i rmat j -ve Defense" purportedly

Sounding in . ' impl i -ed contract" ,  "detr imental  re l iance" and

.. f raud,,  are also barred by the appl icable statute of  l imi tat ions

and insuff ici-ent to support the defense as a matter of law- The

court below should have str icken the defenses outright and

correctly refused to grant judgrment to Sassower based upon her

claims thereunder.

None of the rambli-ng al legations pled by Sassower in support

of  her r .seventh Aff i rmat ive Defense" bears any relat ionship to,

or provides any basis for ,  any of  the defenses that she purports

to plead under her "seventh Aff i rmat ive Defense".  As is her

wont,  Sassower s imply fa i led to acknowledge the object ive facts

documented by court decisions and the exhibits annexed to her own

Answer and Cross-Mot ion that preceded the pet i - t ion below.

fnstead, Sassower/s t 'seventh Aff i rmat ive Defense" is a

transparent at tempt to re- l i t igate matters already decided in

pr ior  l i t igat ions that she lost .

Sassower/S al legfat ions are So far removed from any claim or

d.efense soundingr in " impl ied contract" ,  detr j -mental  re l iance" or

. . f raud" that  any detai led analysis of  her al legat ions in the

context  of  defenses is i -mpossible.  Sassower 's answer was large

on broad sweeping vi t r io l ic  accusat ions,  twj-sted reasoning and
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self r igrhteous banding about of catch phases such as 'rfraud" ,

" f raudulent" ,  "decei t" ,  "decei t fu1",  "contemptuous",  "biased",

" f r ivo1or ls" ,  and the l - ike;  j - t  was short  on speci f ic  facts that

would support  her defensnes. Sassower c i ted no specj- f ic

representations a1leged1y made to her by McFadden that reasonably

could be viewed as actually and/or actionably ' l false" or

"mis1eadInq" r '  nor did she c j-te any acts of McFadden that

reasonable could have implied an agreement by him to do something

or to provide something to her that he did not do or provi-de and

on which she reasonably could have rel ied in acting to her

detriment. There was nothing fraudulent, misleading, deceptive

or wrongrful about any of the McFadden's representations. The

exhibi ts to Sassower/s answer and McFadden's moving papers

estabLish th is c lear ly despi te Sassower/s sel f -serving

character izat ion.

Under the cj-rcumstances surrounding this matter, that Mr-

McFadden fai led or refused to negotiate the sale of his Apartment

to her fol- lowi-nq the federal courts' decisions and her conduct

subsequent could not, as a matter of Iaw, support any claim of

" f raud",  "detr imental  re l iance" or " impl ied contract" .  Moreover,

Sassower fai led to provide any i-ndication as to how she acted to

her detriment other than that she continued to pay use and

occupancy duri-ng the pendency of McFadden's 1989 suntmary
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proceedi-ng seeking to evict her from the apartment. Caracas

ReaJ. j ty Corp.  v.  Jeremias,  31 Misc.2d 1074, 221 N.Y.S.2d 181

(1961 )  ;  Sager v.  Fr iedman, 27 0 N.Y. 472, reh. Den. 271 N.Y. 611

(1 936)

Rather,  Sassower hersel- f  specJ-f ical1y al leged that she rel- ied

only on' \pet i t ioner 's good fai th" when she agrreed to pay the

increases that McFadden demanded from time to t ime for her use,

enjoyment,  possession and occupancy of  h is apartment.

sassower al-so al leged that af ter  lshel  lost  her federal

l i t igat ion agrainst  the Coop, McFadden somehow "fostered in

respondent the belief that he was honorinq the terms of the

October 30, 1987 occupancy agreement" essent ia l ly  by wai t ing as

long as he did for the City Court to decide his then outstanding

motions for sunmary judgment and by collectj-nq the monthly

charges that Sassower had agreed to pay. These al legat ions fa i l

to establ ish the defense of  detr imental  re l iance, f raud or

impl ied contract .  Cor? v.  Uni ted Auto Services,  108 A.D.2d 63,

485 N.Y. s.2d 264 (1987)

Moreover, the occupancy aqreement by i ts terms did not permj-t

for Sassower to remai-n in possession of the Apartment

indefinite. l-y, and, ln any event, i ts terms had longr since expJ-red

41



,
:
*.

once the Coop Board refused to approval  Sassower 's purchase.

Thus, the very contract which Sassower hails as the lynchpin to

her claims and defenses precludes her defense of implied contract

and undermines her clai-ms of fraud and detrimental rel iance.

Sassower could not have reasonably expected that McFadden

would sel l  her the Apartment even if  i t  could be found that

McFadden/s mere fai lure more aggressi-vely to seek to evict her

after she lost her federal l i t igation and to demand that she make

monthly payments as long as she cont inued to enjoy the possession

and occupancy of his apartment implied an aqreement on hj-s part

to sel l  the apartment to her.

As a resul t ,  Sassower/s defense of  " imp1i-ed contract"

"detr imental  re l iance" and " f raud" could not be sustained as a

matter of law The City Court should properly have dismissed

the defense on McFadden's mot ion.

The court bel-ow did not require any aff idavits of anyone other

than what was before i t  to have reached this conclusion.

Sassower 's own admissions j -n her answer and on her cross-mot ion,

the exhibits submi-tted therein and on McFadden's motion and the

appl icable 1aw required that Sassower/s cross-mot j -on be denied

and her "seventh Aff i rmat ive Defense" str icken.

42



&,:
I
.:

For the same reasons, the court correctl-y refused to grant

Sassower/s cross-mot ion on the basis of  her "seventh Aff i rmat ive

Defense".

POINT VIII

THE COURT ERRED IN REFUSING TO STRIKE
SASSOWER,S TTEIGHTH AFFIRI{ATIVE DEFENSE,'; SASSOWER

WAS NOT ENTITLED TO JUDGMENT ON TIIE BASIS OF THAT DEFENSE

The bald al legat ions in Sassower/s "Eighth Aff i rmat lve

Defense",  to wi t ,  "Mal ice and Extort ion" are unsupported by any

appropriate facts and constitute l i t t le more than evidence of her

unreasonable pique that McFadden did not see f i t  to answer

quest ions that she unreasonably,  dt  var ious t imes, posed to him.

He had no duty to respond to Sassower's questions or to accept

various offers that she had made to purchase his apartment after

i t  was clear that  no such sale was possible.  This is

part icular ly so in l ight  of  the history of  Sassower 's deal i -ngs

and the federal  courts '  ru l ingrs in th is matter.

Because Sassower's own factual al legation dj-sproved her

defense of "malice" or "extort ion" the lower court was requj-red

to grant McFadden's motion seeking to str ike the aff irmatj-ve

defense and to deny outr ight  Sassower/s cross-mot ion seeking to

dismiss the pet i t ion.  The court  erred in determi-ning that i t
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reguired an aff idavit of a person with knowledge in order to

consider McFadden/s mot ion.  f t  a lso erred in determining that a

tr ia l  was required to determine the meri ts of  Sassower/S

defenses. Even i f  Sassower proved beyond a shadow of a doubt al l

of  the wi ld,  v i t r io l ic  a l legat ions that she made in connect ion

with the defenses, they would not have been suff ic ient  as a

matter of  law to supPort  them.

POTNT IX

THE COURT ERRED IN REFUSING TO STRIKE
SASSOWER,S IININTH AFTIRMATIVE DEFENSE,'; SASSOWER

WAS NOT ENTITLED TO JUDGMENT ON TITE BASIS OF THAT DEFENSE

In Sassower/s "Ninth Aff i rmat ive Defense",  she al leges that

McFadden breached a "covenant of gtood faith and fair dealJ-ng" by

refusing to sel- l  her his apartment fol- lowing the outcome of her

federat  l i t igat ion.  The deal i -ngs to which she refers were in the

context  of  her fa i lure and refusal  to permit  contractors and the

Coop/s insurance carriers entry into the apartment Lo make needed

repairs fo l lowing a f Iood, and cont inued cl-aims to be the

r ight fu l  owner of  the Apartment ent i t led to make decis ion as to

how i t  should be repaired. Her " l -udicrous" al legrat ions is once

again, the documentary evidence before this Court left no grenuine

issue as to the lack of  meri t  of  Sassower/s "Ninth Aff i - rmat ive

Defense".  Indeed, once agraJ-n,  Sassower/s own factual  a l legrat ions

undermine the defense such that the court be]ow should have
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str j -cken i t  upon McFadden,s mot ion,

al-so denied on i ts meri ts Sassower,s

that i t  re l i -ed on the defense.

ft should obviously, have

cross-mot ion to the extent

POINT X

THE COURT ERRED IN REFUSING TO STRIKE
SASSOWER,S IITENTII AFFIRMATIVE DEFENSE',; SASSOWER

WAS NOT ENTITLED TO JUDGMENT ON THE BASIS OT THAT DEFENSE

Sassower/s "Tenth Aff i rmat ive Defense,,  is  no l -ess absurd than

those that i t  fo l rows. sassower/s al legat ions i_n support  of  her

defense, even i f  t rue,  fa i r -  as a matter of  law support  any of  her

claims of  " f raud",  "retal iatory evj-ct ion, ,  or  , . j_ntent ional_

inf l ic t ion of  emot ional-  d istress' , .  Assuming argruendo that al l  of

the al legat ions set for th in sassower,s pleading and on her

mot ion were t rue, such would evidence only that  she was a

di f f icul t  person who fai led and refused to act  reasonably and in

accordance with her contracts and agrreements. once again,

sassower/s al legations are so far removed from any of the type

that could support any of her claims and defenses that any

analysis of  the al legat j -ons in the context  of  such defenses is

impossible.

Likewise, once again, there need not have been submitted. any

further aff idavit of any person with more knowledge than was

provided for the court below to have reached. the same concl-usi-on.
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Thus, although the City Court correctly refused to grant

judgment to Sassower on her cross-mot ion insofar as i t  was based

upon her "Tenth Aff irmative Defense" and the al legations

thereunder, i t  erred in fai l ing to grrant McFadden/s motion and/or

to str ike the af f i rmat ive defense outr ight  -

POINT XI

SASSOVISR'S FIRST COUNTERCTAIM SIIOULD PROPERTY
HAVE BEEN STRICKEN; THE COURT CORRECTLY REFUSED TO

GRANT SI'MMARY JUDGI{ENT BASED UPON IT

Sassower,s "First  Counterclaim" is premised on the proposi t ion

that she had r.a meritorious federal- action against the Coop and

other defendants".  She make this c la im notwithstanding the

determinat ions of  the Uni ted States Distr ict  Court  for  the

Southern Distr ict of New York, which was subsequently aff irmed

the Unites States Court of Appeals for the Second Circuit and,

the United States Supreme Court 's  denj-al-  of  cert iorar i .

Sassower cont inues to at tempt to re-I i t igate the meri ts of  her

claims of discrimi-nation and violations of the Fair Housi-ng Act

by the Coop Corporation in the face of the federal- courts

decisi-ons against her. That she seeks money damages under her

"First Counterclaj-m" agal-nst McFadden in the face of those

decj-s ions and/or because, al though he or ig inal ly agreed to be a

plaint i f f  i -n that  l i t iqat ion,  he subsequent ly wi thdrew as such

by

by
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upon his recogni t ion of  the

nothing but McFadden,s good

Sassower 's lack of  same and

Sassower/s c l_aims as against

f r iv io l i ty  of  the c la ims shows

judgment and common sense, and

does not provide any basis to support

him.

A11 that the court  below needed to draw this concl-usion was

Sassower/s own al legat ions,  the documents that  Sassower provided

in her answer and a review of  the federal-  court  decls ions that i t

had been provided. The fact  that  i t  d id not was error,  dt  the

same time that the fact that i t  refused to grant summary judgrnent

to Sassower was proper-

POINT XII

SASSOWER'S NSECOND COUNTERCLAIM,, SHOULD
HAVE BEEN DISMISSED AND HER MOTTON FOR SI'MMARY

JUDGMENT BASED UPON IT SHOULD HAVE BEEN DENIED OUTRTGHT

sassower/s "Second countercl-aim,,  purports to plead a c la im

against  McFadden sounding in . . f raud,, .  For the same reasons that

sassower 's af f i rmat ive defenses of  . , f raud, were,  and. are,  not

v ia l -able as a matter of  law, al l  as above set for th,  her . .Second

counterclaim" also j -s not v ia lable as a matter of  l_aw based upon

her own al legations and the documentary evidence surroundins this

matter.
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POINT XIII

SASSOVIER'S IITHIRD COUNTERCTAIM'' SHOULD
HAVE BEEN DISMISSED AND HER MOTION FOR SIII,IMARY

JI'DGMENT BASED UPON IT SIIOULD HAVE BEEN DENIED OUTRIGHT

Sassower/s "Third Counterclaim",  , to 
the extent that  i t  can be

deciphered at al l  appears to be that McFadden was guil ty of

"fraudz "int imidation" and "wrongful evj-ct i-on", when, havingt

al legedly promised to discuss the sale of  h is apartment to her in

2Q06 in considerat j -on for  her agreement to al low the Coop's

workers and insurance company into the apartment to make needed

repai-rs fo l lowing a f l -ood, he ul t imately determined, af ter

discussj-on with Sassower and her s ister,  that  he did not wish to

sel l  Sassower the Apartment.

Sassower does not a1lege that McFadden actually agreed to sel l-

the apartment to her at any t ime other than under the 1987

contract; and, in fact, such an agreement woul-d have been futi le

because the Coop Board, whose approval of the sale would have

been required, had already refused j-ts approval.

Addit ionally, such an agreement was refuted by the

correspondence between the part ies that  Sassower,  hersel f ,

included as Exhibits rrF" and rrc" to her answer. This

correspondence makes clear that McFadden fulf i l led hls al leged

promise and committed no fraud agaj-nst Sassower.
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In any case, Sassower had a Iega1 obligat- ion to aLlow the

Coop's workers to repair the damage to McFadden's apartment

without McFadden's al legred promises. The court  should recalL

Sassower/s "Eight Aff i rmat ive Defense" under which she claims

that McFadden was grui l ty of  "extort ion".  Sassower 's own answer

plainly demonstrates i t  is Sassower who was guil ty of such crime

In short ,  the facts even as Sassower al leges them to be simply

do not support any claim of "fraud" t ' i -nt imidation" or

"retal iatory evict ion".  This is part icular ly t rue in l ight  to

the fact that Sassower was not evj-cted from the apartment at the

tirne that she f i led her answer; nor has she been evicted on the

basis of any judgment or action against her in the proceedings

beLow.

Consequent ly,  Sassower/s c la im of  ent j - t lement to money damages

based upon any "retal- iatory evict j-on" coufd not be supported as a

matter of law. The court below therefore should have granted

McFadden's mot ion,  struck the counterclaim on i ts meri ts and

denied, Sassower/s cross-mot j -on rather than determine, as i t  d id,

that  a t r ia l  was needed on the counterclaim.
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POINT XIV

THATPoRTIoNoFsAssowER,scRoss-MoT.IoN
AsSouGHTToHAVETHEQUESTIoNoFIIERSTATUS

I 'NDERTITEEMERGENCYTENANTPRoTEcTIoNAcTIoN
REFERREDToTIIEoFFIcEoFRENTADMINISTRATIoNoF

THENEwYoRKSTATEDIVISIoNoFHoUSINGANDCoMMUNITY
RENEWALwAsPRoPERLYDENIED;THEcoURTBELow

sIIouLDIIAVEDENIEDTIIECLAIMoNITSMERITS

on her cross-mot ion,  Sassower c la imed that an issue existed as

to whether she was protected as a tenant under the Emergency

Tenants protect ion Act.  she sought an order referr inq the issue

to the DHcR for adjudicat ion.  In i ts october 1 1 ,  2007 '  
the court

correct lydeterminedthattheissuewasnotsocomplexastohave

precluded the court  f rom, i tsel f ,  determiningr i t .  I t  a lso found

that i thadconcurrent jur isd' ict ionwiththeDHCRtodoso

ci- t ing,  i -o support  of  i ts  decis i -on'  the case of  Davjs v '

Watersid.eHousingCo., InC., lS2Misc.S5l .However,basedupon

the documentary evidence that sassower submitted in opposit ion to

hercross_motion,thecourtshouldnotonlyhavedenied

Sassower,s request for  referral  of  the matter to the DHCR but i t

should have determined the issue as against  her on j - ts meri ts '

BasedupontheevidencethatMcFaddeninopposi t ionto

sassowerrs cross-mot ion,  there was no quest ion the Apartment was

not subject  to the Emergency Tenant/s Protect ion Act;  nor was

there any question that sassower was not protected thereunder or

under any other rent regulatory statute'
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As set for th in McFadden's ver i f ied pet i t ion,  at  paragraph 1 3

thereof,  the premises in quest ion are not subject  to the

Emergrency Tenants Protection Act, Rent Control- or to the Rent

Stabi l izat ion Law of 1969, ds amended, or to any other rent

regulaLion because the premises is a coop apartment,  the shares

in the Coop Corporation that owns the premises and that are

appurtent thereto havi-ngr been sol-d by the Coop/s sponsor in an

arms lengrth sale to McFadden, who was, dt  the t ime, a bona f ide

purchaser,  as and for her actual  residence-

In opposi t ion to Sassower 's cross-mot ion,  McFadden included as

Exhibi t  r \A" to his Reply and Opposi t i -on to Cross-Mot ion hereof,  a

copy of the Resol-ution adopted by the Common Council  of the City

of  White Plai-ns,  New York on September 9,  1992 ent i t l -ed

"Resolution Removing Owner-Occupied Condominium and Cooperative

Unj-ts from Regulations Under the Emergency Tenants Protection Act

of  1974".  The Common Counci l  of  the Ci ty White Plains was

empowered to determine what housing accommodations would be

subject  to the Emergency Tenants Protect ion Act or other rent

regulat i -on.

As the Resol-ution makes clear, the Common Council- of the City

of  White Plains determined that:

[W] i th the except ion of  uni ts leased to tenants who are
income el ig ib le under the federal  Sect ion 8 Rental
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Subsidy Program, the regulation of rents for <iwner that
occupy cooperative and condominium housing
accommodations pursuant to the Emergency Tenant
Protect ion Act of  1974 does not serve to abate the
emergency declared by the Common Council- on July 29,
1977 and therefore, the Common Council- hereby
permanently removes owner occupied cooperative and
condominium h

havA-Eeen cert i f ied. by the White Plains Section 8 off ice
as being income eligJ-ble under the federal- Section 8
income el ig ib i l i ty  requj-rements which cert i f icat ion
shal- l  be made annuaIly. (Emphasis added)

The Resolution defines an "Owner-Occupj-ed Condominium and

Cooperat ive Uni t"  as:  )

Any condominium or cooperative dwell ing unit which has
been or is occupied or intended to be occupied by an
owner, propri-etary l-easee or sharehol-der as his/her
pr imary residence, which uni t  has been the subject  of  a
closing under a cooperative or condominium offering
plan, which c losing occurred af ter  the plan was declared
effective by the Attorney General and which is now or
may be rented to a tenant af ter  the ef fect ive date of
the cooperative or condominium plan, and in which tenant
j-s not covered as a non-purchasing tenant under General
Business Law €352-eee.

The Resolut ion also def ines the terms "Owner" and

"Propr letary Leasee",  respect ively,  ds fo l lows:

Any person who j-s the purchaser, owner or grantee of a
condominium deed or the shareholder of a cooperative
corporat ion (or the Propr ietary Leasee of  any uni t  in a
building owned by such corporatJ-on) and who occupies or
intends to occupy a condominium or a cooperative unit as
his/her prlmary residence or the immediate family of
such person as defined in the EPTA;

and
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Natural  person(s) named as such in the propr ietary lease

to 
" "ooperative 

unj-t and al l  natural- person who are

1ega1ly ent i t led to occupy the cooperat ive uni t  wi thout

eoard of Director approval under the terms of the
propr ietary lease.

In the case below, McFadden, through his af f idavS-t ,  h is

ver i f ied pet i t ion and the af f i rmat ion of  h is counsel  wi th

supportj-ngr documents, including his proprietary lease and stock

cert i f icate, demonstrated that he occupied hj-s Apartment in

question as his residence before and after he purchased the

Apartment in an arms length sale pursuant to the Coop's Offering

Plan for the conversion of  16 Lake Street to cooperat ive

ownershi-p that was accepted for f i l ing by the Attorney General on

January 17, 1983, and af ter  the plan was declared af fect ive.

McFadden resided in the Apartment unti l  short ly before he

determined to sel l  i t  to the Sassowers in 1 986. McFadden

confirmed the truth of the foregoing in his own aff idavit

submit ted in opposi t ion to the cross-mot ion.  He could not have

submit ted his af f idavi t  on his or ig inal  mot ion because the issue

of Sassower/s status as a protected tenant had not been raised by

her j -n her answer but,  rather,  was f i rst  ra ised by her cross-

mot ion.  In addi t ion to present ing,  in opposi t ion to Sassower/s

mot ion,  copies of  h is propr ietary lease and stock cert i f icate,

McFadden also submitted a copy of the Fifth Amendment to the Coop

Offer ing Plan that cert i f ied that  the plan was accepted for
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f i l ing as above set for th.

Sassower made no claim on

cert i f ied as income el ig ib le

Subsidy Program; nor di-d she

never had been.

her mot ion that she was, or is,

under the Federal Section 8 Rental

deny McFadden's asser l ion that she

Under these circumstances, there was'  and i -s,  Do quest ion that

Mr.  McFadden/s apartment was, and is,  not  subject  to the EPTA or

other rent regulatory statute;  nor has Sassower ident i f ied any
)

author i ty under which she could c la im rent regulatory protect ion.

As McFadden set for th in opposi t ion to Sassower 's cross-mot ion

insofar as i t  sought a referral of the matter to the DHCR the

cross-mot ion was dis ingenuous best.  Sassower had made

appI5-cat ion to the DHCR upon receipt  of  McFadden's pet i t ion to

which she sought an order determining that the Apartment was

subject  to rent regulat j -on.  By decj-s ion dated Augtust  28, 2007 
'  

a

copy of which was submj-tted as Exhibit rrH" to Sassower's own

cross-mot ion,  the DHCR decl ined to do so- Instead, i t  ru led;

. . the matter referred to in Sassower"s appl icat ion does not come

under the jur isdict ion of  th is of f ice,  but  you may wj-sh to refer

your complaint  to a court  of  competent jur isdict ion.  The

complaint  wi l l  not  be addressed by th is of f j -ce s ince a court  of
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competent jur isdj-ct ion is now reviewing ISassower 's]  case."

Thus, before she had made her cross-motion she had already

been j-nformed that the DHCR would defer to the jurisdict ion of

the Ci ty Court  on the issue that she rai-sed because i t  recognized

that i t  lacked jur isdict ion over Sassower 's complaint .  The

unrefuted al legations of McFadden and his couhsel as well as the

documentary evidence submitted by McFadden and by Sassower

hersel f  required not only that  the court  below refuse to grant

Sassower,s request for  referral  of  the issue of  her status under

the EPTA to the DHCR but that the court determine the j-ssue 
a

against  Sassower on i ts meri ts.

There was no need for any tr ial- given the facts and evidence

before the court; nor was there any need for any further

aff idavits of any persons wj-th knowledge other than those whose

statements were before the court .

POINT XV

SASSOWER'S CTAIMS AGAINST MCFADDEN'S
COUNSET WERE BASETESS AND FRIVOLOUS

That branch of  Sassower 's cross-mot ion as sought an order

referr ing McFadden's counsel  to the Appel late Div is ion/s

Gri-evance Commi-ttee and to the Westchester Countv Distr ict
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Attorney,s of f ice for  cr iminal  prosecut ion was, and is,  beyond

fr j -volous. Sassower 's pleadings and mot ion are rambl inq,

vitr iol j-c and hypherbolic at the same time that they are utterly

lacking in supportable substance.

As has been her practice, polJ-cy and procedure throughout the

more than twenty years of  l i t iqat ion between the part ies,

Sassower has added McFadden's counsel  to a long l is t  of  those who

have dared to oppose her, either as counsel to opposing part ies

or aS judges, ot  even as court  c lerks,  who must be cr i rn inal ly

prosecuted and/or professional ly discipl ined. She has at tempted

to personal ize each ef for t  by counsel  to represent his c l - ient  and

labeled every presentation of facts and evidence other than those

that suj- t  her purposes as l ies,  f raud and decej- t .

This tact ic is the same as the United States Di-str ict  Court

found to have supported the award of monetary sanctions and

attorneys fees against Sassower and her mother in the federal

l i t igat ion above discussed.

Notably,  fo l lowing the court /s October 11, 20A7 decis i -on

appealed from, Sassower moved the court for recusal of the judge

who made the decision and order on the grounds of bias for no

other reason than that he did not grant her cross-mot j -on.
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The decision of the court below denying that aspect of

Sassower,s mot ion as related to McFadden's counsel  was proper ly

denj-ed without the need for any lengthy discussion as to why such

denial was appropriate.

CONCLUSION

Based upon the foregoing, i t  is  respectful ly submit ted,

Sassower/s appeal  must be rejected in i ts ent i reLy and an order

should issue reverslngr the lower court 's  October 11, 2007

decis ion to the extent that  i t  d id not str ike outr ight  each of

Sassower/s af f i rmat ive defenses and counterclaims together wi th

the award of such other rel- ief to McFadden as the Court deems

appropr iate.

Respectful ly submit ted,

LEONARD A. SCLAFANT PC
Attorneys Pet i t ione
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