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ICD one, counter I0:72:041

JUDGE FRIIA: McFadden asainst  Elena Sassower.

This beinq a mot ion i t  wi l l  be marked submit ted

for decis ion to me today and a"wri t ten decis ion

wiI I  fo l l -ow. I  real ly don' t  know i f  there is any

basis for  reply here.  I t  is  a pret ty straight

forward mot ion.  I  looked at  i t  ear l ier  todav.

MR. SCLAFANI:  There are several  problems,

. r r r r raa Ana j  s that  there is a t r la l  date

scheduled for Tuesday and the mot ion is to stay

the tr ia l  among other th ings.

JUDGE FRIIA: Then we wi l l  make a decis ion.

This wi l f  go to Mr.  O'Shea. I  wi l l -  t ry to have a

decis ion done by Monday. We wi l l -  see we are

\zar\ /  l - r r rqrr  haro

MR. SCLAFANI:  Right and the other th ing is

that i t  is  a mot ion to be argued so i t  needs to go

in.Trrr l r ro IJrnql-  . . - . . -oerry

JUDGE FRIIA: WelI ,  we are not sure about that

because the mot ion seeks to have Judge Hansberry

di sorra I  i  f  i  ed So I  have asker- l  m\/  
' l  

aw isnt t  that

: f  Ie:q- ne-f  6f  fhe annl i - : - Inn r inhf  sO I  havesvvr

Mr. C'Sh:: ,  wh: rs )Jr  court  ar iorney Looi<irg -n-- l

f  ho r- . '? ' - t - - \ /  : f  : f_:- , .  Ord-:) : ' - r  
- \ '  -h ic ' . ' .^  - ' l  !

er-;u.  v!uILtu_IIV !_t !J vvvq!g vv
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har:k f  o ,Trrc loe Henshprrrr  hrr t  o i  ven the nature of  i t

he feels that  maybe I  should review i t  as the

senior ,Trrc loe We haven' t  made a decis ion on that.

He and"f  wi l l -  speak when we are f in ished with

th ' i  s  morn i  no'  s ca' l  encia r  aoain.*Y.

MR. SCLAFANI:  Another problem is there is

there is a cross mot ion for the argument and that

has to go to Judge Hansberry and that doesn' t  seek

cJi  soual  i  f  i  r :at ion.

JUDGE FRIIA: Okay. So what do you want me to

r ln 1-nr i : r ;?

MR. SCLAFANI:  And the fast  th ing is that  in

the decis ion that i t  is  for  which the argument is

snrt  resnnnr lcnl  thefe WaS a sl lcrcrFsf  . i  on that ar  UYYUr u rvrr  u

nr ior ncndino CaSe Chat invOlveS the Same nart iesuu! u!vr

and the same sub; ect  matter but not the same

is sues

JUDGE FRIIA: Right f  remember okay.

MR. SCLAFANI:  Was that the order suggested

that that  case would be consol idated. The problem

is there are other part ies in that  case and they

werenrf  cr i  r ren not ice.

J 'JDCE FR I  IA:  Rl_ gh--  .

l , lF.  SaLAFANI:  And ,  - :ve sugEesc=ci  ;
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sucrctesier^ l  t  n mV admi ssi  on grn- i  nn n:nFrs and f  amv4yy 
' , ,  

. , 'J  r r rvrr  l t tv  u!vrr  yul /e!  r

now suggest ing in re-argument that  would should

} .  
-=,^ 

1. .  
-^^^^ ^^ in that  case the Court  there was a

mnt- i  ^n nand i  n3'  f  or  st :mf ia rv i  r r r - l r - rmenf i  I  waSvr1 yvlrvrrry !v!  Jurtutrq!J _Jqvvrt iErrL !L w

submit ted in fu l l .  AI l  i t  needed was a decis ion.

JUDGE FRIIA: That is in the other case.

MR. SCLAFANI:  In the other case al- l  1t

real ly needed was a decis ion and the only issue

pursuant to an order that  was issued by the Court

in that  case was whether or not the respondent

woufd be successful  in a federal-  case i f  she has

now lost  so that case was total- l -v r ioht  for  a

sunrmary judgment to have been granted which would

of course moot out the instant proceedings which

seeks the same rel ief  aJ-though on di f ferent

grounds. Rather than consol idate those two cases

what shoul-d happen is that  mot ion which has now

hecn nonr- l  ' i  nc f  ar  o i  r rhf  r ' \ r  n i  no \ /a:rq ehnrr l  r l  i r rq1-urYrru v!  r l ! l lu J9q!J J l rvuru _JUJU

be decided.

JUDGE FRIIA: But that  is  not on for the Court

today.

MR. SCLAFANI:  No, i t  is  because ic is parr  of

" t ' ,  - - - t . i  -^-raf_.' "J

- - lDGa : l  l :A:  r i : -  - ,  cxrep-,  cha --  , i le :_ rve

-. : , - - :
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address lhe threshold quest ion which is whether or

h^F T, ' r^^ u-^shcr-rz i  s f  he nrnner ,Trrdrro tO heafl lvL uuuvs rrarrrpE!_y ro L-1s I - , !uyur \JuLl9g

ill-

"  MR. sGLAFANT: Right.  "

JUDGE FRIIA: And who the Judge is who is

^^ ' i  ^-  f  a 1-^--  i  I  on Trresciav ancl  ser:oncl  I  v whethervvrrrY Lv l lga!  !  L Vrr  a u9Jvq)/  q l rv J9vvrturJ

or not the matter is in fact  t r ia l  ready based on

whaf volr  harre indicated._r "*

MR. SCLAFANI:  And that is

JUDGE FRIIA: As I  understand i t .  My

understanding these issues are there are a lot  of

i  qqt toq haro T :arao hrr1_ \7nrr  knar^r r^rhon \7Arusues r lere r  -y---  j -s r-u got a

lot  of  paperwork and you could see that there is

about a stack of  about a foot  in f ront  of  me

MR. SCLAFANI:  Right.

JUDGE FRIIA: You got to th ink logical ly so

you got to address the matters in order.  I  don' t

bel ieve that Judge Hansberry is scheduled for nexc

m,,^^l^, .  . , . . :  rL rovf  Trroqdr lT la i  nn :  l - rn l  . i  A:  ^t-  , ,^rusJudy wrLr l  r -_--_ _eII lg d.  l luI lLrdy wceJ! we

are sort  of  a l l  shar ing the cal-endar referr ing to

i -Lra rAr l r  Trrdaag hefe One l3ki  nrr  a:ch r- l : r r  . i  Iurf  u !vu!  v uvyuo 1rE!s vrrg Lq^!rrg Equl l  uqy f ,  L l t tay

very wel l  be thac I  am che Judge who is going to

be hea r  i  no th j -s cas= cn TuesCarz bu;-  I  t ,h ink rhe" '^-  - - '3

threshold quesr ic i  is  whether cr  nor judge
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Hansberry should proper ly recuse himsel f  in any

event,  Lf  i t  is  rendered moot 'by v i r tue of  the

fact  that  there is another Judge assigned for the

tr ia l  date on T€uesday which for the record is

November 20th and next whether or not th is case is

' i  n F=al  1.  r i  = l  ro:  j r t
l l l  !euL L!1af !9qv] .

MR. SCLAFANI:  And with great reluctance

because I  am the pet i t ioner most anxious to

^-^^^^i  r ' i  i -  inrrql  r r  T norzar]_ hal  aqq /-rrmnAl tnyJ-\-rUUt:Lr Ei ,Pq:\ l r  L!vuJrJ !  r lv  v v!  urrv!urr  vvrr l lJsf  Lv

suggest that  because there are so many the

motions that were made ear l ier  invol-ve numerous

. -J^€^*^^^ +l^-+ -^^- . .4 --^Llerelrses LrrdL require numerous witnesses some of

r^rhnm :16 1:r . r r ra7q encl  neonle that  Wefe inVOfVed in

nr i  ar  nrnnoadi  nrrq :nr i  aq1- :h l  i  qhi  nn l -  ha . \ . r^r1 :nd

not to know whether or not I  am going to t r ia l  on

those issues is not only a burden for the l i t igant

but i t  is  a lso going co be impossible to get those

wif  nFsses \ /ou know to have them on that k ind of  aj ' *

schedule so I  refuctant ly suggest.  chac perhaps the

cn'r-r  minhf : . .1 i^rrrh t^-  i -1- .^ br iefest  of  t ime inuvJ vu!r1 !v!  uf  1u

th is case to give i t  a suf f ic ient  amount of  t ime

to read through each papers and pur th is case back

ln a t r :ack tnat  m.akes i t  more manageabie.

JUDGE FP.I IA:  I  am gorng ro I  wlLl  speak

-,-  /  , -
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in a few minutes I  just  want to get to the issues

here raised by Mr.  Sclafani  who decided to speak

f i rst  here so am I  to understand that whi le we are

addressing the issues raised i f r  the mot ion the

n:n6 
-r , rar lz 

Tn :n\ /  Fr/Anf rznrr  r^rnrr  I  I  I  i  l ro th iS CaSeqrrJ uvvr lL,  Jvu wvurv I ILg

put over f rom Tuesday to a date and at  th is point

counselor,  i t  would have to be af ter  the f l rst  of

the new vear-  T r :annof oirre a date in December.

What we have schedul-ed in December are al_l  cases

that came on the cal-endar wi th in the last  month or

so that are of  much more of  a necessi tv than these

some of which include cr lminal-  matters so f  cannot

give you a date in December but f  certainly can

give you a date in January so that is where we are

anr j  so erF \ /arr  eqkinrr  far  fh: ]_ 
^r  

: ra \ /A,1 
-- i / ih^

qr!s ov q!E 
Jvu 

qaN!r!g !VI  L l rau v!  q!E yvL] aDf: . f t t9

for  in any event,  the reschedul ing of  the

tr ia l -  for  a date f i rst  avai lable in January.

MR. SCLAFANI:  No, Judge i f  the Court  can' t

then I  assume that the Court  wi l l  be able to

review chose papers and have a decis ion.

JUDGE FRIIA: We1l,  I  don' t  know i f  I  am qoinq

to be able to do i t .  This is a l i t t le crazy.  I

an qt ' r ' -nq i :  m:/  L.es t  =f  F- i . r l -  :oda'2.  Al  sc ,  , r r? ' r i  i  r3

not cn ic;r  cral  argunLent cc;day. I  wr l i  be h:Lres1--



1

2

3

4

5

6

1

B

q

10

11

I2

13

I4

15

16

I1

1B

T9

20

27

22

24

rn i i  f  l -  \ , r r l r l  T a 'n Iar-  i  n^ be heard.  I  dontc know_yv" lvuelrrY Jvq I

that  you are going to get a wr i r ten decis ion by

the close of  business on Monday so I  th lnk your

suggestfon of  adjourning t .he case from Tuesda! to

a date f i rst  up in January is going to make the

L^^^|
IJCJ L 5E1IJU.

MR. SCLAFANI:  That wasn' t  my suggest ion

though, Judge. I  can' t  af ford that  type of

:  r ]  i  nr  r  rnmon I

JUDGE FRIIA: Wel l ,  you know what we are

r: losecl  hrr  m:nr- jafe of  fhe i r rd iCial  d iStr iCt f rOm

that Fr iday af ternoon I  am checking agatn

December 27sL unt i l  January 2nd alr ight  so the

courts are c losed except for  emergency

appl icat ions,  arralgnments and 18080 hear ings

under the cr iminal  procedure law so already you

:re losino r^rhaa tUrnS Out Co be eleven davs of

court  dates and I  am tel l ing you that leaves you

i  i rsf  f  har that  leaves us i  r rsf  t l -e wi th the

eorr i  r ra l  enf  of  *^"r-^ ^;  ^^-^rT1 worki  no c l  arzs al I  ofv urvrr  L v!  l l layUg l I l - lL l :  LUCtr wv! A!rry uq y.

which have matters previously scheduled so I  don' t

know what to say.  I  wi l l  a lso te lL you that i f

\ /C,)  S: ; - - .  t_h= Cf ia]-  C:f  T; lS^l  ; r , ' rF . .Jca<rrF_ S: ' ; lClJ-"

1: t . - .  
- . - ]^^ 

l , - -  
- ; l^  

+- -- ;^ : -1-I  Ke I 'J- l  a. fe aJL, l ig LU Us ;--E uL - . i  - ) : r  I l  l i '

:  - ,^ :  -  -=. . . , - l : : . :



11

1

2

3

A=

5

6

1

I

9

10

11

L2

13

L4

l_5

I6

I7

1B

I9

20

2L

22

23

24

'Frresdav so i  t  wi I  I  cro o\zer to a date in Janrrarv i  fuv f  LL

what you say is t rue you got a lot  of  wi tnesses

there is no way we are going to be able to do this

in one day so I  wi l l  ma'ke best ef for ts wi th our

court  at torney to have something done in wr i t ing.

Remember not onl-v does i t  have to be researched

and thoughtful ly wr i t ten but i t  has to be typed

and served by the c lerk.  You are asking a lot  of

us in what ends up being two business days.

MR. SCLAFANI:  That may be true, Judge but

with al l  due respect th is was an order to show

cause I  d idn' t .  set  th is date.  The Court  suooested

this part icular date I  was to understand

specl f  ical ly so that there wouldn' t  be an

adj  ournment of  the 20Lh tr ia l  date and so that

this matter could proceed in you know there may be

other matters that  are on between now and the 1st

of  January but I  suggest that  several  of  those

matters probably mosr of  those matters were

matters that  came onto to be heard before or af ter

th is case was f i led back in Jufv.

JUDGE FRIIA: Is that  in vour caoerwork?

),1P. SCTAFA\I I :  I  do

JI IGE FRIIA: Whar vou are cel l lno ine i tc ' , /v is
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that.  in your paperwork?

MR. SCLAFANI:  f  d idn' t  address the issue of

an adj  ournment.  The court  specj_f ical lv said that

fney would make this mot ion returnable" on short

not ice qui te short  not ice we

JUDGE FRIIA: Look I  don' t  know what Vou are

as king?

MR. SCLAFANI: r  was suggest l -ng

JUDGE FRIIA: I  th ink I  have addressed al l  of

the issues that you have raj-sed.

MR. SCLAFANI:  I  was suggest ing that i t  might

make sense to put i t  over for  a week or two to

oi r re erzerrrhndrz I  i  mo l - r r r j_ j -  ho CorrrJ-  i  q q:rr- i  nrr  l -  h: j -JvvvJ Lt t r ls  vuL Ll lL vvu! u ro Dq] *^- :

is  not  an opt ion.  I t  is  e i ther two months two

and a hal f  months or

JUDGE FRIIA: That is not what I  am sayj_ng,

Mr.  Sclafani .  Obviously,  you don' t  hear me okay.

Obviously,  you don' t  hear me okay. What I  am

tel l ing you is i f  Tuesday is not an appropr iate

date and i t  sounds everything you are te l l ing

me you are sounding l ike i t  is  not  going to make

any sense to t ry th is on Tuesday. I  am tel l ing

ycl l  y/e Ccn'r-  er . /e i t  harre a rncnih tc rescheCul e in.  s

case. This case there is nc reason in th is . iase
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t -  n o i  rze i  I  nr i  or i  i rz nr/Fr f  he other matters that

are afreadv schedul-ed some of whlch are cr i -minal

t r ia ls wi th defendants in custodv so l is ten to me

now you are not"  going t .o be great ly prejudice

narf i r : r r ' lar l rz s inr-p r^ ih: f  \ / r ' r t  are te l I ino me that isl r ' * . " - Ivg

the case does start  on Tuesday -  I  am repeat ing

mysel f  i t  is  l ikely to go over to January in any

event ancj  r i  oht  now we have oof to address theY""

issue of  which Judge is going to hear i t  or  t ry i t

nk:rr  Thi  e i  ^  . ' l^^r  nni  na J-  n dn r ln \ r^r lv^qJ.  ar lJJ rJ wt ld L we drE gvrt lv LU uu ut- /  y\Ju

need t ime to put in any addi t ional-  paperwork?

MR. SCLAFANI:  No.

JUDGE FRIIA: Mr.  Sclafani ,  do you need t lme

1_ n nrr t  i  n :n\ /  ^ ,J,J. i  +. i  ^--  r  - - . . '1nerwork her:at tse when ILV VUU r l r  Ar ly AUUILIUIIO. I  PqyE!wv!A vEvqu

am f in ished in rhe Court  today I  am going to mark

j- t  submit ted for decis ion.  Ms. Rodr iguez is going

to hand del iver th is wi th a wheelbarrow to Mr.

O'Shea and he is going to work on i t  and give i t

h is best ef for t  and I  am going to s i t  wich him as

hc noor]  q m\/  hol  n :nr i  r^ro : ro nni  na l -  n i -  r ru t -  n naluv Lr-y uv Yvu

somefhino wri  f fen encl  fvnecl  bv the r : lose of- ' ' ' . . :

business on Monday giv ing our besc ef fect  you know

y. ' t  1. t -  a f r f l - )z ! : - l t ,1 i  s ic1,  F*hat -- la--  ts q. t - r j  j_-a

lAnle^ r  <=\/  r -^ ^r- /  - , rF -  OIV? lSr -GvL-El l  UNGy .  tL Y-t  ld.  l I t  Or- f  -  _r . .s _ , l
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f  hore an\/  
^ .1.1 

' i  I  i  ona I  nenerwork thaf  \ /on Want tOJ"*

submlt? There 1s the main mot ion and cross mot ion

anything else? Ms. Sassower,  vou have heard the

comments of  counsel .  Is ther8 anything else that

you want to say?

MS. SASSOWER: I  sure have much to sdy,  Your

Honor.  Thank you for permit t ing me to be heard.

JUDGE FRIIA: Let 's not get crazy here.

MS. SASSOWER: Absolutely not.

JUDGE FRIIA: Okay, go ahead.

MS. SASSOWER: I  request to see the af f idavi- t

of  service for  th is cross mot ion because i t  must

be rejected because unt imely.

JUDGE FRIIA: Okay. Let me have our c lerk

take a l -ook at  i t  here because they stamp i t  in

fhere nkarz Could we where is the af f idavi t  -

-  whaf T :m 66. i  nn +- a An f  i rst  of  a l l  Ms.Y v rrrY

Sassower,  do you are you indicat ing to the

/-a"- f  f  l^-r  . '^ ' i  haven' t  received the not ice ofvvu! u Llrqu yvL

cross mot ion?

MS. SASSOWER: I  was served this morning by

hand wich che cross mot ion last  n ight ar short ly

l -^F^-^
ucrJL= 

-= 

/=11.

. fUDGi FP.T IA: That ts wha'-  i t  says .
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MS. SASSOWER: But the statute requires three

cjarrs hefore the return date for  a cross mot ion.

That is unt imely.

JUDGE FRIIA: Wel l ,  l -et  me say somethingc -

MS. SASSOWER: May I  say addi t ional  that  the

statute requires as I  understand i t  that  facsimi l -e

service has to be accompanied to be val id.  I t  has

to be accompanied by mai l  service which I  dare say

Mr. Sclafani  does not at test  to so at  best  we have

servlce today indeed j -n a court  room.

JUDGE FRIIA: Al l -  r ight .  What do you want to

!^  !L^!  nnr Sr- l  af :n i  beCauSe I  wi I lDdy LU LrrdL ! . r , .  ,  Jecause I  wi l l  be honest

with you with the order to show cause you should

have proceeded with a cross order to show cause

vr- ln shorr lc i  harre nror-eodod with a cross order toj  
"*

show cause to el iminate the statutorv t ime frame

is what you should have done. That is what we do

in matr imonial  matters.

MR. SCLAFANI:  f  don' t  bel ieve that that  is

correct  but  in any event the problem here is was

that the order to show cause was lncorrect lv

served in the f i rst  o lace. What was served was a

ncn-confcrned ccpv of  - ' - r . :  crder r-hai  fa lLel  to

r  nclude *-he return aie .  , i - -  wasn'  t  untr  L Tr-resdav'
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the order to show cause required i t  wasn' t

unt i f  Tuesday that we were even served with the

return date on this paper that  the order to show

cause was defect ive s% that there are several

nrncor l , ' r :  l  ^-obl-ems with th is ent i re th j  no wh i  r -h Ty!vvf  vr t rJ w! Lrr  L l t f  J Er lLM Lt l r t rv w11rul1 _L

was wi l l ing to over look.

JUDGE FRIIA: Wel l ,  let  me ask you a quest ion

you so your cross not ice of  mot ion is also a

response to the mot ion brought by order to show

cause so i t  is  a combinat ion document yes?

MR. SCLAFANI:  I t  is  opposi t ion and a cross

mot ion.

JUDGE FRIIA: So 1t  is  real ly opposi t ion and

cross mot ion.  Wel l ,  th is is what we can do in the

interest  of  t ime people we can consider the

response as a reply or response we consider

not ice of  cross mot ion as a response only to the

order to show cause and prec1ude the cross mot ion

part  of  i t  as being unt imely served in the

interest  of  t ime, Ms. Sassower.  Unfess you want

an opportuni ty to reply to the not ice of  cross

mot ion in which case f  can have i t  reserved and

re. jss,- ie l - ,  f tcrr /  as an crCer.  t r l  shornl  ca.r ise cross

r.or ion .
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MS. SASSOWER: Personal i -y I  woul-d f ike to see

the copy that he is contending he was served Iast

E r i  r l : r r  \ lnrzar1fgl  9th.L !  rvql '

"  MR. SCLAFANI:  I  am happy to sho'w the Court .

There is no return date.  The mot ion 1s defect ive.

You shoul-dn' t  consider the mot ion.

JUDGE FRIIA: For the record f  am looking at

the order to show cause -  a dupl icate or ig inal

of  t .he order to show cause that was counsel ,

th is fooks l ike i t  was completed.

MR. SCLAFANI:  No, look at  the f ront,  Judge.

The return date is not f i l led in.

JUDGE FRf IA:  Oh everything else is f i l - led in.

MR. SCLAFANT: Right but she fai led to give

not ice of  when i t  was returnabl-e.

JUDGE FRIIA: Al- l -  r ight .  Take a moment.

MR. SCLAFANI:  So the mot ion is defect ive so

you shouldn' t  consider i t  in the f i rst  p lace which

means that the cross mot ion should be proper ly

considered.

MS. SASSOWER: May I  be heard?

MR. SCLAFANI:  f t  is  my understanding rn a

q. lmrna r \ , /  i : ' - l  : -mc- -  ^r^-cs/- l  
i  -  J -S :hal  ' /CLl  f .=eC r-)

JqjrL(rq:  f  j  J 'Ja-: t " . - . -

give three dalrs not ice except when chere is a

-  
' ,1-- .  : - -? l - la i :  =. :
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return date and todav is the return date which

makes i t  t imelv so vou must consider i t  on the

ororrnds of  . t_ imel i_ness.

JUDGE FRIfA: I  am looking at  the or ig inal

order to show cause. He is r ight  i f  that  1s his

conrr  ancl  i f  doesn' t  look l ike i t  was whited out."" | ' ]

MS. SASSOWER: May I  be heard,  your Honor?

JUDGE FRIfA: Go ahead-

MS. SASSOWER: He did not ident i fy in his

papers that  he was responding to an order to show

cause. That t .h is matter was on f  or  t r ia l -  and was

seeking a stay wi th respect thereto he raised no

al-r ian]_inn ih his naners 
^s 

tO the mannef Off  f  r r  I /qyE! o qo

service and i t  is  ra j -sed by reason thereof.

Addi t ional ly,  Judge Hansberry did not str ike the

requirement in the papers for  service three days

before I 'm sorry for  service of  respondent

papers -  answering papers three days before the

return date.  Judge Hansberry addi t ional ly gave me

unt i l  the 14th to ef fect  service on the 13th I

faxed Mr.  Scfafani  and your Honor has a copy of

rhe acLual  copy thac Judge Hansberry s igned with

ine rer-ur:n date of .  t ,he 16th sc l , l l r .  Sclaf  anr k-1e'nr

r l le return c late to be the i  6th i rom at ieas r-  the

- - : , - - - \ . ,
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13th.  Moreover,  I  dare say he did not

independent ly cal l -  up the Court  to inquire as to

the date.  He was in no way prejudj-ce but in any

event he raised no obiect ion"and i t  is  waived.

Now addi t ional ly,  Lf  I  may I  have a r ight  which I

certainly were the cross mot ion to be deemed

acceptable which I  would argue i t  is  not  and has

to be rejected for short  servj-ce because having

nothing to do with my papers his cross mot j -on is

short  served and unt imely but even were his papers

to be deemed acceptable by way of  opposi t ion to my

order to show cause I  was ent i t l -ed to under Judqe

Hansberry 's order answering papers three days in

advance of  the return date.

JUDGE FRIIA: Ms. Sassower,  what do you want

me to do?

MS. SASSOWER: f  would l ike opportuni ty to

resnnnd . l -n 1-n renlrr  i . r ' '  h is decei t fu l

f raudul-ent answering papers which cont inue the

pattern of  h is mj-sconduct which has character ized

this l i t igat ion and which, your Honor f

respectful ly submit  ent i t l -es me to fur ther

i  rnnq i -  i  r . -  rF 130-1.1 sanct ions aoainst  hrm.: - .LLvv*Y3---J!

JUDGE FRIIA: AII  r ight .  Let  me you are
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saying a couple of  th ings and f  real ly need to

wind i t  down because I  have other at torneys in the

courtroom. I  actual ly have people behind the door

in cuStody on some ordinance violat ions.  f f r ls  is

what f  am incl ined to do and I  am real ly to str ike

a balance here and that.  is  to careful ly read these

motions, Lhe appl icat ions and the issues raised in

them with our Court  at torney and to do them l ike

today. On the one hand Ms. Sassower,  you are

saying that the not ice of  cross mot ion is improper

but

MS. SASSOWER: Unt imely.

JUDGE FRfIA: Unt imely improper as unt imely

but you would I ike an opportuni ty to respond.

MS. SASSOWER: To respond to reply you

have already indicated, your Honor i f  I  -

correct  that  th is cross mot ion was not proper ly

nociced and cherefore his papers wi l l  be

considered only by way of  opposi t ion.

JUDGE FRIfA: Okay.

MS. SASSOWER: That belng the case f ine I

would l ike the opportuni ty to reply reply.

IUDGE ERIIA: Lis i=n io me rc ' /v.

MS. SASSOWER: To his oppcsrr , icr :  papers.
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JUDGE FRIIA: Listen to what f  am going to do

there and I  th ink a lot  of  th is 1s not the

faul t  of  counsel  l i t lqants on ei ther s ide here

l - . " r  r -+I-^-  
- , . r r  , ,^ , ,  ?^a,. ,  r ' j . .a . i  

- - , ,^-  
h^-^ hai  nnvuL ro.ur lE!  J u>L yuu 1!r tuw t- l Ie J_55ue5 I leIe

more lmportant somet imes than the actual  procedure

al though we could never forget the procedure is

out l - ined in the CPLR. I  do th ink Ms. Sassower,

that  counsel 's point  is  ra ised that the return

date was not inc]uded in his copv of  the mot ion.

On the other hand, he is just ice responsibl_e

here for not t imety f i l ing the not ice of  cross

mot ion. I  however bel ieve that the issues raised

on both s ides shoul-d be addressed by the Court  and

so rather than do si lJ_y th ings l ike dismlss

everything and make you start  a l l  over again I  am

going to al low the appt icat ions to proceed and f

am going to give you t ime to respond okay but in

so doing this case is going to be put over.  Now

Mr. Sclafani ,  don' t  pop a vein but based on

everything I  have heard so far number one we are

not sure who the Judge is on Tuesdav number one on

the hi t  parade. I t  is  l ike the day before

ThanksEr-r tng and tnrs case shouid ne-, 'er  be cr  .  i /e l^_

lusr tn;  cta7. I - ,  should be qi-ren r f  cossibre a:
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least  two consecuLive days in a row where hear ing

the tr ia l  so th ls is what I  am going to do Ms.

( :qqnr^rar T :m jn th is oarf  nn hTednesdav fOf SUfe

because r  am doing drug court  and i  am doing the

co-calendar.  CouId you have your responding

naners inf  o f  he Cnr.r f  hrr  f  \g c lose of  businesS on

Wednesday the 2IsL? You are going to have to t ry.

MS. SASSOWER: I  have a quest ion for  you when

you say responding papers am T putt ing in

onnnsi f ion n:pers for  CrOSs mOtiOn or renlrz rraners
"-v-v"

to hi  s onnr)s i  +.r  ̂ -  f  a m,,  ^- , ier  to show cause?uv l1!J vyl /vor urvrr  uv r l ry v! l

JUDGE FRIIA: Both both because i - t  seems

to me thac we are addressing the issues that are

raised on both s ides. I  wi l l  be honest wi th you I

mean I  th ink i t  is  not  semant ics because we are

necessar i ly  fo l lowing procedure but at  th is point

I  just  want to read here what everybody has to say

on the issues because I  th ink they are of  course

important issues and remember in any event we are

an ina r-a l - .a nrese-rz i  no f  1-e iSSUeS in the event Of

-^^^- l  i  h=r 'a :  €^^l inc l -horo ie aninn i . r  l - rao11 AUIJCaI D\J I  l laVE d ICCII ITu ulrs!s *J gv!-_v uv uu

F"r annFrl  nrobahlv on one sr t^  ^-^ r  *^-  ^ne set ofa-1 qIJIJEq- 
_v!vuuu! 

v v-re JIUU ClUd' I l i )  t  \J l

Cec:-s ions and on the cr--her:  srde aqainst  the ocher

ser of  decrsions. So wher-her i t  be me or
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Hansberry so we are just  real ly preserving a

record I  want you al l  to get the issues out so I

don' t  care what you cal- l -  i t  Ms. Sassower,  just  put

in your respbnse to the paperwork and get i t  into "

+- ha / .arrrr-  l - . r r  T em ooino l -^ di  ranf  that  i t  bevvq! u pI  r  q l l r  
Yvrrry uv ur lsvu ul

in i f  you can be four o 'c lock on Wednesday the

2tst .

MS. SASSOVfER: Let 's remember that  the Court

is c losed on Thursdav.

JUDGE FRIIA: Yes.

MS. SASSOWER: And I  bel ieve nobody is going

to proceed to adjudicate th ls mot ion at  four

o'c1ock when I  am directed to submit  papers.

JUDGE FRIIA: No, but T am here on Fr iday.

MS. SASSOWER: I  have a pendlng pet i t ion at

the U.S. Supreme Court  which is on for court

conference on November 2Oth Tuesdav.

JUDGE FRIfA: Okav.

MS. SASSOWER: I  respectful ly request unt i l -

Monrl  arr  Thara i< n^ nrairrr ]  ' i  na hora

JUDGE FRIIA: So Monday af ter  Thanksgiv ing?

MS. SASSOWER: Yes, Monday the 26th there is

:hqnlrrJ-alrr  nn nrairrr l ina 1-hiq r<
-v4vJ

lv lR. SCLAFANI :  I  have no cb' iect ion.
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MS. SASSOWER: Thank you.

JUDGE FRIIA: No problem.

MS. SASSOWER: And fet  me i r rs l -  nno

JUDGE FRIIA: Close of"business and then that

is f ive o 'c lock.

MS. SASSOWER: Thank you and fet  me i r rsf  sa\ /

on the issue of  consol idat ion Mr.  Sclafani  here

again has misrepresented and unfortunatelv f  th. ink

JUDGE FRIfA: you are ta lk inq about

-nnen] i r l : f ina that  other matter? Is there an openurrrY

matter in th is Court?

MR. SCLAFANI:  yes,  Judge i t  has been open for

ten years.  I r  was held in abeyance pending the

outcome of Ms. Sassower 's federal  case. She - l -ost

that  case. The Court

JUDGE FRIIA: fs that  in your cross mot ion?

MR. SCLAFANI:  I t  is  in the mot ion or ig inal ly

and the Court  said we wl l l  just  consol idate but

they can' t  because and Ms. Sassower raised

that in her cross mot ion and I  -

JUDGE FRIIA: Al l  r ight .  This is something

Fl^-+
\-  |  id: ,

f  F ch^' ' lA ^- . '^  t -^^^
JlTJUIJ LLQ'/  = UE_I]

20

27

22

23

24 \ , I t r  Q 
'T 

A TI I i :  .
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adj udicated.

JUDGB FRIIA: This is somethinq that our Court

at torney and my research has got to real ly look

o.L.

MR. SCLAFANI

j .haro m:rr

JUDGE FRTTA:

other doesnrt?

MR. SCLAFANI

consol idate.

JUDGE FRIIA:

MS. SASSOWER

decis ion

MR. SCLAFANI

We both k ind of  because

One wants consol idat ion and the

No, nei ther wants to

The Court  d i -d respond

MS. SASSOWER: The Court  responded that i t  is

improper and reversible and -

JUDGE FRIfA: Is that  Hansberry 's decis ion?

MS. SASSOWER: Yes.

MR. SCLAFANI:  Judge Hansberry 's decis ion.

MS. SASSOWER: What he did was he save no

not ice to the part ies and we are not ta lk ing about

a s ingle case consol idated we are ta lk ing about a

ca66rn6' l  anFn nroa.oecl  i  ncr i lhcre J-  hc r-a)-n i  e qaak. i  na,v_re!e Jg! . \ r t !u

to remove the propr ietarv lease of  Ms. McFadden

Neither one of  your want?

The Court  was responding in i ts
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r ightful ly so for  the and Mr.  Sclafani  has

conceafed that case -  that  open proceeding

before the Courc and Judge Hansberry in his

decis ion conspicuout ly fa i led to ident i fy the

r . roon I  s sen^ r :1.  o nrnr-eer- l  - i  ncr aoa i  nsf  Mr -  MCFadden aS

wel- l -  as mysel f  which is also part  of  any purported

consof idat ion.  Mr.  Scfafani  1n his cross mot ion

wh i  eh volr  a re c j i  rect  I  v me tn resnonci  f  o is caref  u l -_r  ""

not to ident i fy the status of  the pr ior  open

^-; i - . -^ ^nci  hes oirren no not ice to the nart iesPl l . /Ug(:Lr-LI tYD c[rru rrqo yrverr  l lu 1lUL!Ug LU LrrE } /q!ufsJ

' i  n +- hnqo nrnnsg6[ ings who have a r ight  to be heard

on the issue of  consol idat ion.  This matter cannot

go forward to t r ia l  on Tuesday for a ( inaudible)

of  reasons and not the least  beinq is that  the

order was one of  consol idat ion and they are not

nroner l rz t rpfore the COurt .

JUDGE FRIIA: Excuse me i f  I  hear both of  you

nei ther s lde want consol idat ion?

MR. SCLAFANI:  We bel ieve that the mot ion that

was nencl ino in the other CaSe where the COurt  said

the only issue remaining on this mot ion for

cr lmmt r \ r  i  r rdnmanl iS Whethef Of nOt MS. SaSSOWef

wii l  'or=r ia:-  i  cn th-o f  ederal  case sc r^ i  e ' ,v t11 holC

this :1t  r '  cn r  r  abeyan::  pend:nq rhe ou: --crn:  c f
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that case. That mot ion shoul-d be

case shouldn' t  be consol idated.

case. I t  shou]d iust  be decided.

decis i -on. That mav moot out th is

decided. The

It  i -s a di f ferent

f t  is  a s imple

JUDGE FRIIA: Listen to me I

mysel f  r ight  now but as you are

actual ly remember that  case.

%ntire case.

am going to scare

speaking f

MR. SCLAFANI:  Yes.

JUDGE FRIIA: Dld I  decide that case?

MS. SASSOWER: No.

MR. SCLAFANI:  I  don' t  bel- ieve so, ,Judge.

JUDGE FRIIA: Judge Rif f ten (phonet ic) .

MR. SCLAFANI:  I  don' t  bel ieve sor Judge.

That was Judge Rif f ten.

MS. SASSOWER: Judqe

JUDGE FRIIA: I  inher i ted his cases. Al-r iqht

there you go that is why t .h is is sounding fami l iar

l -n mo

MR. SCLAFANI:  The decis ion is actual ly in my

nr i  a ' i  n:  l  mnl .  i  r. . . -  - -Jn papers .

MS. SASSOWER: Mr.  Sclafani 's representat ions

wi th resner- f  l -O that deCiSion and 1- he nror-ccd i  nosy! vevvvrrrY e

ar.  fa lsc- misIeaci  ino anj  h-- '^  i^^^- r^*^-1SCraCed
!urJU/ : tL_-_

as such in m-v repJ-y oapers of  September 1lch tc

: :  _-__ I  
^  ^
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which f  refer to in my order to show cause.

JUDGE FRfIA: Listen, stay calm. What is

important is that  r  hear that  nei ther s ide at  th is

point  bel ie?es that those cases should be .

consol idated -

MR. SCLAFANf:  f  don' t  th ink they can be.

JUDGE FRIIA: Okay. Mr.  O'Shea and mysel f  are

golng to be looking at  a l r  of  these issues raised

to al low and we are going to set  aside the

procedural  defects at  least  as far  as the mot:_on

pract ice t r ,  concerned. f  am going to adjourn the

tr ia l -  and the decis lon on the mot ions wi l f

actual ly set  for th a new tr i -a l  date because number

one we have to decide the j_ssue of  Hansberry

proper presiding over these cases and second i f  he

r-s not going to do i t  then i t  sounds l ike f  or

. Iudge Leaf (phonet ic)  wi l l  be presiding and we

wl l l  have to look at  who is s i t t ing where in

January of  next  year okay. No need to come on

Tuesday. This matter is removed by the court  f rom

our t r ia l  calendar on Tuesday November 2oLh for

the record and Ms. Sassower has unt i l  the c lose of

b, is, ' less whrch i_s f i - re o 'a l : :< but 
'e 

: t ,a; i ,7s ask

; . ,ar  y 'cu ge r  here by a guat:=r tc.
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