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THE COURT: Al l  r ight .  Great.  I 'm going to

stand up one minute because I 'm told only part  of  the

f i le is not here.  f 'm going to check my desk and then

we're going to do a l i t t le bi t  on the record wi th th ls.

This is the matter of  John McFadden the

matter of  John McFadden and Elena Sassower on Docket SP

I474 of  2008 and separately the matter of  John McFadden

against  Dor is L.  Sassower and Elena Sassower on Docket

SP 651 of  '89.  Okay. I  wi l l  ask the part ies to please

have a seat.  Some paperwork was lef t  on my desk this

morning I  know what i t  is ,  i t  is  l ikely requis i t ion for

the or ig inal  case that was in on microf j -che because of

i ts age. f  want to make sure that everything I

requested on Fr iday is now with the Court .  I  wi l l -  check

my desk. I  wi l l  be r ight  wi th you both.

We are ready. We are ready.

MS. SASSOWER: I  have an appl icat ion,  your

Honor.

THE COURT: Yes. Wer1l  qet  to that  in a

mi-nute.

(Br ief  recess. )

COURT OFFICER: Come to order.

THE COURT: Al l -  r ight .  Letrs acknowledge

appearances.
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MR. SCLAFANI:  Leonard Scl_afani  for  Mr.

McFadden, 18 East 41st Street,  New york,  New york 10017.

THE COURT: Ms. Sassower,  you are a tenant as

wel l -  as counsel?

MS. SASSOWER: I 'm a contract  vendee in

possession. r fm the respondent in the only case that is

ent i t led John McFadden against  El-ena sassower rndex sp

1502/07.

THE COURT: A11 r ight .  Good people,  I ,m just

going to make a couple of  prel iminary statements so that

we preserve the record here and then r  wi l l  a lso conf j_rm

on the record that on Fr iday Ms. Sassower did come to

the court  wi th an Order to Show Cause. I  denied the

appl icat ion,  a l lowing Ms. Sassower to make her

appl icat . ion oral ly in court  today, so that was the basis

for the denial .

Al l -  r ight .  A couple of  th ings.  First  of  a l l ,

the matter is schedul-ed today to consol idate two f i1es,

two matters before the Court ,  and that was done by my

col league, Judge Hansbury,  by his decis ion and order

dated January 2,  2008.

That orderr  or  in that  order,  he also recused

himsel- f  wi thout explanat ion f rom presiding over the

case. The judges of  th is court  rotate the parts on a
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monthly basis and I  rotated in today, into our c iv i l

part ,  having been in the past month in the cr iminal  part

and in the month before that  in the vehic le and traf f ic

part .  So, comi-ng into part  "8,  "  our c iv i l  t r ia l  part

where these civ i l  matters are scheduled, for  the f i rst

t ime 1ast week, f  asked our c l -erk to please pul l  the

f i les for  me. This is the f i rst  t ime f 'm seeing this,

okay, and so I  want to say a few words about that  as

wel l .

In reading Judge Hansbury 's mot ion,  I  noted

that the two matters that  he consol idated was a matter

from 1989. Those f i les I  know are in storage. fndeed,

the contents of  those f i les are on microf i lm or

microf iche, dependj-ng on their  year.  I  asked our c lerk,

and I  would l ike to thank our two part  c lerk 's for

retr ieving for the court  today the contents of  the f i le

for docket 651 of  '89. I  have not had a chance to read

that  f i l -e because i t  was just  retr ieved, okay, I  haven' t

had a chance to read i t ,  but  I 'm going to say that

because the next and last  point  I 'm going to make this

morning before al lowing counsel  to speak, is that  over

the weekend, I  d id have an opportuni ty to read the

contents of  docket L502 of  '07 ,  the recent case, the one

that is or has been fol lowing in the court  for  the last
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several  months.  So, I  have read the contents of  the

f i le of  docket 7502 of  2001. I  have not had an

opportuni ty to read the contents of  the f i le of  651 of

'89.  I 'm aware of  the issues here,  and that having been

said,  I 'm going to defer to Ms. Sassower for  her

appl icat ion f rom l-ast  Fr iday.  Go ahead now.

MS. SASSOWER: Thank you, your Honor.

I 'm pleased that your Honor has ident i f ied

that over th is past weekend and only th is past weekend

you have reviewed the f i le in th is case brought by Mr.

McFadden last  year under index number L5O2 against  me.

Having reviewed the f i le,  you know or you

shoul-d know that th is case is not proper ly on the t r ia l

cal-endar.  The reasons were set for th in a ser ies of

correspondence that I  d i rected in i t ia l ly  to th is court 's

chief  c lerk because i t  was this court 's  chief  c lerk

which sent a not ice dated May 30 direct ing th is case on

for fu l l -day t r ia l  today. I t  is ,  lndicates Patr ic ia

Lupi  as the chief  c lerk but not s igned by her,  there is

a s lash with in i t ia ls "JR'r  which is Ms. Rodr iquez, as I

understand, who is the c lerk of  the landlord-tenant

parE..

There was addi t ional ly in the envelope that f

received a second not ice,  these are form not ices,  the
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second not ice contains the ident ical  t i t le,  case t i t le,

the same part ies,  only two, John McFadden against  Efena

Sassowerr f lo indicat ion of  any addi t ional  party,  but

adds, in my hand, a fur ther docket number,  Sp 65I/89

which is represented as quotes "or ig inal  number.  "

Having gotten this not ice dated May 30, I

expedi t iously wrote Chief  Clerk Lupi  a let ter  and j_n

that l -et ter  asked to advise as to the name of the judge

before whom this case is schedul_ed for t r ia l_ today,

whether i t  was that same judge who had decided to

schedule the case for t r ia l  and, i f  so,  whether that

judge had reviewed the pleadings, mot ions and decis ion

in the case pr ior  to deciding that i t  shoul_d be put

forward for t r ia l ;  and third,  whether i t  was that judge

who decided to add SP 657/89 to the t r ia l_ not ice,  and

the reason for doing Sor in as much as i t  is  not  the

or ig inal  number,  has a di f ferent premise, has a

di f ferent capt j -on wi th an addi t ional  party,  and is only

one of  three open proceedings.

Now, I  addressed this let ter  on June 6 to

Patr ic ia Lupi  and f  encl-osed a copy of  the not ices f  had

received together wi th the envelope bear ing post mark

June 2,  f  received i t  on June 3,  and my let ter  was

hand-del ivered to Patr ic ia Lupi  at  the c lerk 's of f ice on
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June 6.  I  received a response but not by Chief  Clerk

Lupi ,  I  received a response from Jacquel ine Rodr iquez,

whi-ch was incomprehensibl-e.

The ent i rety of  the response to the three

straight- forward quest ions that f  had asked, so that

there would be no confusion, so that there woul-d be no

waste of  court  t j -me and resources, th is is what

Jacquel ine Rodr iquez said when she signed i t  as court

assistant:

" fn response to your l -et ter  dated June 6,

2008, the answers are in a decis ion that you received on

or about October 1-I ,  2001. As a courtesy,  the pert inent

answer to your quest ions have been highl ighted. "

She enclosed the decis ion of  Judge Hansbury of

October 11 and there were three port ions highl ighted.

The f i rst  port ion indicated the decis ion had been f i led

in White Plains Ci ty Court  on October 11. The second

port ion indicated that the second highl ighted port ion

was the last  paragraph of  the decis ion which said,  and,

perhaps I  shoul-d quote i t  in fu l l -  because i t  goes to the

issue of  consol idat ion which is key here,  because not

only is th is case not proper ly as a matter of  law

brought to t r ia l -  based on this record,  but i t  is  not

t r ia l  ready; and one of  those reasons has to do with the
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purported consol idat ion.

Let me read the last  paragraph because there

is a misapprehension on the part  of  the Court .  This is

Judge Hansbury 's decis ion,  October l I ,  20012

"Last,  the Court  has reviewed the Decis ion on

Motion dated December L9, 199L, under lndex number

65L/89 and notes the fol lowing. The Hon. James P. Reap

is ret i red.  Since the order quote "reserved decis iorrr  "

i t  does not fa l l  wi th in the ambit  of  C.P.L.R. 9002.

Addi t ional ly,  to the extent a pr ior  act ion remains

pending, the Court  is  not required to enter an order of

dismissal-  under C. P. L.  R. 3211,-a-4,  rather,  the Court

wi l l  consol idate any pr ior  pending act j -on wi th the

instant proceeding to avoid dupl icat ive t r ia l -s and

promote judic ia l  economy. "  There is a c i tat ion,  "See

Toulouse v.  Chandler,  referenced according to the

decis ion,  but wrongly so,  at  5 Misc.  3d 1005 'A'

footnote 9.

Now, the th i rd highl ighted port ion of  the

decis ion enclosed by Ms. Rodr i -quez was the name "Hon.

Br ian Hansbury,  Ci ty Court  Judge."  In other words,  Ms.

Rodriquez was represent ing that the basj-s of  the t r ia l

not ice for  today is a decis ion of  October 11, 2007, by

Judge Hansbury.  Inferent ia l ly ,  she was suggest ing that
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Judge Hansbury had directed i t  on for  t r ia l  and insofar

as the or ig inal  number,  wel l ,  the October L! ,  2OO'1,

decis ion made no cl-aim that the proceeding under,  under

65r/89 was an or ig i -na1 number,  moreover,  that  decis ion

of Judge Hansbury cal led for  consor idat ion not of  one

proceeding but of  dny,  where is i t ,  any

THE COURT: Any open case, doy pending case.

Al l  r ight .  Ms. Sassower,  I 'm going to stop you there

because f  want to address each of  your points as you

make them and i -n so doing i lm going to ask Mr.  scrafani-

i f  he has any response; so I 'm going to stop you there,

because i f  r  understand your f i rst  object ion,  your f i rst

argument,  the case is not on for t r i -a l  today or should

not the case shou]d not be on for t r ia l_ today; that

is your f i rst  point .

MS. SASSOWER: But I  haven' t  got ten to the

threshold reason why.

THE COURT: Okay. Then do that now.

MS. SASSOWER: Thank you. On June L3, I  wrote

to Patr ic ia Lupi ,  a hand-del ivered l_et ter  which said,  ' I

couldn' t  begin to fathom the response that I  had

received to my three quest ions f rom the let ter ,  that  I

had gotten, dated June 9,  f rom Jacquel ine Rodr iquez,

because, among other th ings, start ing threshold,  Judge
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Hansbury had recused himseff  f rom the case by a wr i t ten

decis ion dated January 9,  2008. "  And the decis ion was

clear,  the decis ion said,  "The undersigned hereby

recuses himse]f  and directs the c lerk of  the court"  not

to put the matter on for t r ia l r  Do, "directs the c l -erk

of the court  to assign this matter to another judge of

the White Plains Ci tv Court .  "

Now, I  ident i f ied in my l -et ter  to Chief  Clerk

Lupi ,  " In so doingr "  th is j -s what I  said,  quote,  " In so

doing, Judge Hansbury did not direct  th is case for

tr iaL,  he directed i t  for  assignment to another judge of

the White Plains Ci ty Court  who was then free to make

such determinat ions as were appropr iate based on the

record of  th is case."

And so I  asked Ms. Lupi ,  d id you assign the

case to another judge of  White P1ains Ci t .y Court  as

directed by Judge Hansbury? I f  sor what was the date of

the assignment and who was the judge? Was i t  that  judge

who decided to schedule the case for t r ia l - ,  and is June

30, and is the June 30 tr ia l  to be before him or her?

Did that judge al-so decide to add only a s ingle docket

number,  65I /89 to the t r ia l  not ice and to represent i t

as the or ig inal  number?" And I  sald,  I  concluded my

let ter  by,  the let ter  is  extensive.
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THE COURT: I  got  i t .

MS. SASSOWER: Okay, but understand further,

and r  must just  say that when r  hand-del ivered that June

13 let ter ,  r  had accompanied i t  by a fur ther l -et ter  and

the further l -et ter  ref l -ected my vis i t  to the c lerk 's

of f ice the preceding day and my direct  conversat ion wi th

chief  c l -erk Lupi .  And in the conversat ion,  she, to make

i t  short ,  she purported she knew nothing about the

January 29, 2008, decis ion of  Judge Hansbury in which he

had recused himsel- f .  she bel ieved she did know about

Judge Hansbury 's recusal ,  but  she stated to me her

bel ief  that  i - t  was in open court  on the record,  not

ref lected in a decis ion.

She, also,  because she didn' t  know about

the wri t ten decis i -on, i t  was clear,  and r  d iscussed i t

wi th her,  that  she had not made any assignment,  she had,

she had violated the direct ion Judge Hansbury had made

and she essent ia l ly  represented that i t  was done

administrat ively through the clerk 's of f ice placing

this case on the calendar.

I t  has no business being on the calendar for

a myr iad of  reasons, and I  wi l_ l  stop because you

indj-cated you wanLed to do this sequent ia l ly .
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THE COURT: Yes.

MS. SASSOWER: Let me just ,  ds earnest ly as I

can, I  feel  I  d id everything i -n my power,  ES I  a lways

have, I  act  honest ly and in good fai th always, I  d id not

wish to waste th is Court 's  t ime, I  d id not wish to waste

the t ime of  counsel ,  Mr.  McFadden, my own t ime.

f 'm aware of  the placard on the clerk 's of f ice

window, i t  says,  "Commit ted to qual i ty service.  Let us

know how we are doing, "  and i t  provides a brochure

sol ic i t ing comment.

I  wrote the c lerkrs of f ice.  I  hand-del- ivered

two l -et ters asking reasonabJ-e quest j -ons that had to be

addressed as to when this case was proper ly calendared,

the issue of  consol- idat ion,  whether a judge had made the

determinat ion based upon revi-ew of  the f i le.  You,

yoursel f ,  said you only reviewed i t  th is weekend, so

you plainly didn' t  d i rect  i t .

THE COURT: I 'm going to f i l t  in some of those

b. l -anks 1n a minute.  The f  i rst  issue before the Court  is

Ms. Sassower 's arguments that  th is case should not be on

for t r ia l  today and i f  i t  is ,  i t  is  not  t r ia l  ready.

f  want to address the f i rst  prong of  that

which is whether or not t .h is matter i -s on for t r ia l

today or should be on for f  r i r ' l  f  nr l r r r  Mr.  Sclafani ,  do
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you want to speak to th is?

MR. SCLAFANI:  Yes.

THE COURT: Go ahead.

MR. SCLAFANI:  Judge, f  rarely agree with

much that my adversary has to sdy,  as the papers in th is

case woul-d show, but I  do agree with some smal l  port ion

of what she saj-d today, and that is,  that  SP 651 of '89

should not be consol idated. There is no basis for  a

consol idat ion because one case is t r ia l  ready and one

case should have had judgment entered j -n the

pet i t ioner 's favor 20 years dgo, 71 years ago.

The reason for that  is  th is:

You need to understand the history here.

In 1989 these summary proceedj-ngs were started. At

that t ime the theory under the pet i t ion was that the

pet i t ioner,  the respondents,  Ms. Sassower and her

mother,  had signed an occupancy agreement as part  of

the contract  of  sale for  an apartment,  a co-op

apartment,  and that agreement provided for a

month-to-month tenancy in the event that  there was no

sale.

In fact ,  there was no sale,  but  Ms. Sassower

engaged in a holy war wi th her mother in Federal  Court

over a l - l t iqat ion that the Second Circui t  and the United

l_J
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States Distr ict  Court  found to have been ut ter ly

fr ivolous. They sanct ioned both,  the Distr ict  Court

sanct ioned Ms. Sassower and her mother to $93,000 in

sanct ions for engaging in the f r ivolous l i t igat ion in

which she cl-aimed that the board rejected her on the

grounds that she was a Jewish, s ingle woman.

A jury found that there was no basis for  any

of those claims and the judge found that her al legat ions

were fraught wi th untruths and misrepresentat ions.

Thereafter,  there was a month-to-month

tenancy. There was a representat ion to the court  in

651 that the judgment had been appealed. That was not

true.

THE COURT: The judgment of  the Federal  Court?

MR. SCLAFANI:  The federal  judgment was not

appealed, but that 's what the part ies were. . totd.  There

were di f ferent counsel ,  of  least  on the pet i t ionerrs

side. So, that  pet i t ion,  dt  that  t ime the pet i t ion

sought evict j -on based on the proposi t ion that the

month-to-month tenancy that was created by the occupancy

agreement had terminated, and was terminated.

A mot ion for summary judgment was made in that

case, and in that  case Judge Reap rendered a decis ion in

that mot lon which f  bel ieve your Honor has seen.
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THE COURT: yes,  I  have seen the decis ion of

Judge Reap. when r  refer to the contents of  docket 651

of '89,  r  refer to what was on microf i lm or microf iche

and that was the not ice of  pet i t ion,  pet i t ion,  answer

and mot ion papers;  but ,  what we do have that was made

part  of  the 2001 docket is Judge Reap,s decis ion and f

do have an understanding of  what you are descr ib ing

because i t  is  in the 2007 case.

MR. SCLAFANI:  What Judge Reap saysr Ers your

Honor knows, is the only issue, i t  was a decis i -on on the

motion for summary judgment.  He said the decis ion is

reserved, r ight?

He dj-dnrt  decide the mot ion,  he reserved

decis ion. But what he said was, the onry issue in the

case is what happens in the federal  l i t igat ion.  I f  Ms.

Sassower is successful  j_n the appeal ,  she wins the

summary proceedi-ng. I f  she's not,  she loses.

He said that  was so because of  the doctr ines

of res judicata and col lateral  estoppel  and the issue of

preclusion. In fact ,  there were appeals in the Federal

Court  pending, but they were not of  the judgment,  that

there was no discr iminat ion,  the appeals were of  the

sanct ions,  and the appeals were for a denial- ,  Iate

f i led,  of  a new tr ia l_ which mot j_on was made several
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months af ter  the judgment came down that found that

there was dlscr iminat ion.

I  have the cases here for  your Honor,  the

federal  cases. I  handed some of them to Judge Hansbury

pursuant to his request.

THB COURT: Mr.  Scl-af  ani ,  now we'  re gett ing

way beyond this issue.

MR. SCLAFANI:  I  wi l - l  te l l  you why i t  1s

relevant.

THE COURT: A11 r ight .  I f  I  hear you

correct ly,  you do not disagree with Ms. Sassower that

the matters havj-ng been consol idated by Judge Hansbury

in his decis ion of  October 11 of  2001 are not on the

cal-endar today, or at  least  both of  them are not on the

calendar today for t r ia l ;  is  that  correct?

MR. SCLAFANI:  No, thatrs not what I  said.

They are both on the calendar.  They had to be

calendared at  some point .

THE COURT: Toqether?

MR. SCLAFANI:  No, they dj-dn' t  need to be

cal-endared together because my cl ient ,  and, Judge, I  was

pat j -ent  and Irm going to ask your indulgence

THB COURT: You are way of f .  You are losing

me completeJ-y.  I  read everything you said in your
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papers.

MR. SCLAFANI:  I  th ink that  r  wi l l  t ie i t

together i f  you just  g ive me the same courE.esy you gave

Ms. Sassower.

THE COURT: you have to t . ie i t  together a

l i t t le better,  at  least  towards the i -ssue of  what we're

doing today, your posi t ions,  what we're doing here today

or what we should be doing here today.

MR. SCLAFANf:  f rm going to suggest to you

what should be happening and the reasons why, but you

need to understand, because you may not know what 's in

651 total ly,  and some other th ings that have gone of l r

because frm myst i f ied by a bunch of  th ings,  and my

adversary has taken a diametr icar ly opposed posi t ion in

this s i tuat ion that has l -ead to some extent to th is

confusion.

So, 651 has an outstanding mot ion for summary

judgment-  That mot ion shourd be decided. And Judge

Hansbury,  in his decis ion that Ms. sassower complained

about and in which he recused himsel f ,  indicated that

'Judge Reap's decis ion is not binding. But Judge Reap's

decis ion doesn' t  need to be binding for the exact same

resul- t  to occur because Judge Reap,s understanding that

the only issue in the case 651, was what happens in the

L7
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federal  l i t igat ion was true whether or not Judge Reap

said so.

Likewise, because i t  was the only issue in the

case, and because the Court  was working under the

misapprehension that there was an appeal  and that i t

wou1d be judic ia l ly  economical  to deJ-ay the

determinat ion of  the mot ion for summary judgment unt i l

that  appeal  was decided, the Judge reserved decis ion and

he said,  "because of  j_ssue preclusion. ' ,

Wel_l_,  he was r ight ,  issue preclusion whether

or not he said i t ,  those doctr ines wourd apply to bar an

argument in 651.

So, my cl ient  asks the Court  to decide the

motion for summary judgment that  should have been

decided 1,7 years ago.

MS. SASSOWER: May I  be heard?

MR. SCLAFANI:  We don' t  need a t r ia l  in thac

case. Tt  isnrt  t r ia l  ready because there is an

outstanding mot ion for summary judgment.

Now, there is a problem counsel  ra ised, that

my adversary rai-sed. she said there are other part ies

in that  act ion they are not here,  they weren' t  g iven

not lce.  She's r ight ,  but  they don' t  need to be gj-ven

not ice for  the court  to decide a mot ion that i t  has on
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2 i ts docket now for Ll  years.  What the Court  needs to do

3 is decide that mot ion.

4 A11 of  the papers are submit ted,  as Judge Reap

5 indlcates in his decis ion,  because addi t ional  papers,

6 the r ight  to f i le addi t ional  papers were sought and

7 denied in that  case. And the case was accepted, that

8 mot ion was accepted and i t  remains open on this docket,

9 so i f  that  mot j -on for summary judgment j -s granted, that

10 case is not t r ia l  ready, and i f  i t  is  granted in the

11 pet i t ioner 's favor,  we should,  we don' t  need the second

L2 case.

13 Now, what 's the relat ionship between the

14 second case and the f i rst  case? Wel- I ,  f ty c l - ient  says

15 that in 200I he was al l -  th is t ime accept ing use and

16 occupancy under a court  order that  required that.  use and

L7 occupancy at  a thousand dol lars a month be paid pending

18 the out.come of that  l i t igat ion.  That stay was l i f ted

79 but the part ies cont inued in that  re lat ionshlp.

20 fn 2001- my cl ient  c la ims, ds he says in his

2I  pet i t ion,  he entered into a new agreement wi th Ms.

22 Sassower in which he said,  nI  need to get $1,660 a

23 month or else I  need to move on. I  wi l l -  terminate the

24 monthly tenancy. "

25 THE COURT: Counsel ,  these are facts that  I
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don' t  need to hear to decide procedure of  what we're

going to do here today.

MR. SCLAFANI:  What 's now the status we're in,

Mrs.  Sassower denied that,  she denled that.  What she

argued in her answer in th is case is that ,  is  there is a

pr ior  open proceeding, and she named 651 and one other

case in which she is not the pet i t ioner or she's none

of the pet i t ioner is not my cl ient ,  i t  is  a case

brought by the co-op board and f  bel- ieve i t  I  s c losed or

i t  should be because I  th ink there was a determinat ion

in that  case that at  least  one of  the necessary

indispensabl-e respondents was not proper ly served, so

the only case she ci ted as an open case in her answer

was 651. She saj-d,  you donrt  have to t ry th is 2001

case, you can' t ,  because there's th is open case. You

have to dismiss th is one because i t  is  essent ia l ly  the

same case. Thatrs what she said.

She basical ly cont lnued to argue in her answer

that there was no new agreement,  was no new agreement to

the extent that  she, and she conceded that there were

several  arrangements where she cont inued, where she pai-d

addi t ional  rent  pursuant to agreements she reached, but

she basj-cal ly says over and over again that  she is in

possession under the or ig inal  occupancy agreement,  an
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agreement that  was set for th in 651.

So, i f  she's r ight  on that and she would be

estopped from claiming otherwise, then there has been no

change of  c j - rcumstance, and she hasn' t  ra ised any in her

answer that  would require you to dismiss the instant

case in favor of  65I ,  would you grant judgment in my

cl ient 's favor on 651. I f  t .hat 's not the case, Lf ,  in

fact ,  there was a new arranqement,  then there is no

reason to consol- idate because 651 woul-d be mooted out by

vir tue of  the fact  that  there was a new tenancy by the

agreement that  my cl ient  says and my c1j-ent then woul-d

then be ent i t led to proceed on this case which is now a

year old,  th is summary proceeding.

Why is i t  a year old? Wel l - ,  because Judge

Hansbury wrote a decis ion that I  have to,  again,  the

only th ing I  can agree with my adversary was

incomprehensible,  he recused and said my adversary

sought recusal-  of  Judge Hansbury,  he granted that

recusal ,  he,  and then the case went into never,  never

land from October to today.

Is i t  t r ia l -  ready today? Should i t  have been

on the calendar today? Absolutely.  Why? Because there

is nothing else pending in th is case. In a summary

proceeding you make mot ions, you do what you are going

2I
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2 to do, but pet i t ions get served, there is a answer then

3 there is a t r ia l ,  unless there are intervening mot ions

4 or stays.

5 There are no outstandlng mot ions. There j -s no

6 outstanding stay.  When Judge Hansbury rendered his

.7 decis ion denying reargument and when he rendered his

8 f i rst  decis ion denying the str ik ing of  the pleadings, he

9 disposed of  a l l -  of  the outstanding mot ions. The only

10 thing l -ef t  for  th is case was to go on the tr ia l

11 cal-endar.  There was no other th ing that coul-d happen to

72 this case.

13 My adversary would l ike th is case to be

14 nowhere because she wanted i t  assigned to a judge. f t

l -5 doesnrt  get  assigned to a judge, i t  gets put on the

'1,6 t r ia l  calendar,  which j -s what happened. So, i f  Ms.

I7 Sassower wants to take the posi t ion that she took j -n her

18 answer,  that  there has been no change of  c i rcumstance,

19 t .hat  therers been no new agreement,  that  she's in

20 pursuant to the occupancy agreement and has been paying

2L use and occupancy under that  occupancy agreement,  then

22 that 's what 651 says. Please decide i t .

23 There is a mot ion for summary judgment.  We

24 don' t  need the second proceeding.

25 THE COURT: I 've got you. Thank you so much.
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An:i  n l -  h ' i  q i  q el ' l  a l ' rarr j -  r t rnnor l r r ra r i  nhf  ^1.- . .nyqrrr t  Lr lJo !p qrr  qvvuL v!vugL,tLrrg ! r9IrL I I (Jw. \ - / l1cry.

What the Court  is  going to do today and

hereinafter,  and I  wi l - l  a lso address the poi-nts on how

this case got to me and what th is Judge's opinion is of

what.  i t  must do in l ight  of  the two decis ions of  Judge

Hansbury,  Ms. Sassower,  I 'm going to give you just  two

minutes to respond and then f 'm going to decide this

f i rst  appl icat ion.

MS. SASSOWER: frm grateful  to you, your

Honor,  for  g iv ing me an opportuni ty to respond. There

are so many misrepresentat ions,  a lso.

THE COURT: Al l  r ight .  Two minutes.  We're

just  ta lk ing procedure today.

MS. SASSOWER: Just procedure.  Mr.  Sclafani

actualJ-y said that  in my answer I  only c i ted one open

case and that was 651 of  '89.  I  refer your Honor

respectful ly to my f i rst  af f i rmat ive defense which could

not be clearer,  more straight forward.

"First  af f i rmat ive defense. Open pr ior

proceedings. The pet i t ion mater ia l ly  omits that

pet i t ioner brought two pr ior  evict ion proceedings

against  respondent in White Plains Ci ty Court  under

index numbers 504/88 and 65I/89, the lat ter  of  which

remains open. The pet i t ion also mater ia l ly  omits that



1

z

3

4

q

6

7

e

9

1n

11

L2

13

T4

15

J_O

L7

18

L9

20

2I

22

23

24

25

Proceedings 24

pet i t ioner himsel f  as wel l  as respondent are both

respondents in pr ior  proceedings against  them in whi te

Pl-ains c i ty court  brought by 16 Lake street owners,

rnc. ,  under index numbers 434/BB and 500/8g, the former

open as to pet i t ioner and the lat ter  open as to both

pet i t ioner and respondent,  wherein L6 Lake street owners

seeks to termi-nate pet i t ioner 's propr ietary lease and

evict  respondent.  "

And then I  say,  "By reason of  these open

proceedings, pet i t ioner is barred from commencing this

instant proceeding where the pet i t j -on must be

dismissed. "

f  woul_d point  out  respectful ly,  your Honor,

because you have r ight fu l ly hi t  the nai l  on the head,

i t rs al l -  about procedure.  I  have a r ight  in th is

proceeding to br ing af f i rmat ive defenses and

countercl-aims. r  d id and r  made a cross mot ion for a

dismissal  and summary judgment based upon my af f i rmat ive

defenses and counterclaims.

Judge Hansbury,  in his October ! ! ,  2007,

decis lon,  which is purported by chief  c lerk Lupi  to be

the basis of  our proceeding today, that  decis ion doesn' t

even ident i fy,  let  a l_one determine, make any

adjudicat ion as to my af f i rmat ive defenses and



1

z

3

4

5

6

7

I

9

10

11

L2

'J.4

15

L6

L1

1B

19

20

2L

22

23

24

25

Proceedings 25

counterclaims as to which I  demonstrated as a matter of

Iaw ent i t lement to the pet i t ion being thrown out on the

papers wi th no tr ia l -  and to my ent i t lement to my

counterclaims.

The only t r ia l  as a matter of  l -aw demonstrated

on that cross mot ion of  September 5 which, i f  you have

reviewed the f i le,  i t  is  a breathtaking, comprehensive

fact  speci f ic ,  document-supported cross mot ion which,

addi t ional ly,  insofar as Mr.  Sclafani  makes

representat ions about the open summary judgment mot ion,

the open summary judgment mot ion to which he refers is

extensively discussed by me; and including the fact  that

i t  is  not  the last  mot ion in the record,  there was a

subsequent summary judgment mot ion made by Mr.  McFadden

in 1992, and there were submissions there addi t ional ly.

And what I  pointed out in my papers was that both

summary judgment mot ions were based upon

misrepresentat ions to Judge Reap to such a degree that

we asked at  that  t ime for sanct ions,  ser ious sanct ions

against  Mr.  McFadden and his then at torneys.

I  know one l -ast  th ing I  I  d l - ike to say on the

issue of  res judicata,  col lateral  estoppel ,  issue

preclusion. Mr.  Sclafani  fa lseJ-y represented to you

that that  would apply here,  however,  when the federal
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act ion was commenced, i t  was not commenced by Elena

sassower and Doris sassower alone, undiscl-osed by Mr.

sclafani  is  that  we had a co-plaint i f f  and his name was

John McFadden. And there werer ds part  of  th is

extraordj-nar i - ly  important l l t igat ion,  an array of  causes

of act ion based upon noncompl iance by the co-op with

rul-es,  procedures,  guidel ines of  which Mr.  McFadden had

great personal  knowledge since he had been a board

member for  f ive years,  president of  the co-op board.  He

was a powerful  co-plaint i f f  who decided to not only jump

ship af ter  jo in ing with us,  agreeing with us as to the

outrage that had been perpetrated by the co-op, he not

only jumped ship and col l_uded with the co-op, but he

refused to give an assignment of  r ights;  so by the

t ime we got to t r ia l - r  we had to drop our corporate

non-compl iance cause of  act ion which is ref l -ected by

the judgment.  They were dropped.

There is no col lateral_ estoppel ,  res

judicata,  issue preclusion because those cr i t ical  issues

of compl iance by the co-op with i ts procedure,  wi th i ts

guidel ines were never determined in the federa]  case

thanks to Mr.  McFadden bai l ing out and then refusing to

make the assignment so that we could proceed on those.

Let me just  f inal ly say when Mr.  Scfafani
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talks about a f r ivolous l i t igat ion,  that  certainly is

not that  federal  lawsui t .  That federal  lawsui t  survived

summary judgment as to the discr iminat ion cause of

act ion and i t  was so powerful  that  we made a summary

judgment mot ion on the corporate non-compl iance causes

of act ion,  copies of  which we provided to Mr.  McFadden

through his at torney and st i l l  couldn' t  get  an

assignment of  r ights because he was col l -uding with the

co-op.

Why would the two open proceedlngs invoJ-ving

the co-op be proper ly brought forward? Because Mr.

Sclafani ,  when he f i - rst  came to court  a year dgo, said

to Judge Press that the reason for th is proceeding was

that Mr.  McFadden was being pressured by the co-op to

evict  me which was an outr ight  1 ie dsr l ikewise, the

representat ion made by Mr.  Scl-afani  that  the reason that

Mr.  McFadden purportedly entered into a quote "oral

agreement" for  my cont inued occupancy was he was too, i t

was too impossibl-e to otherwise get us out as I

demonstrated.

There was no problem at c loseable I i t igat ion.

There was no problem. I f  Mr.  McFadden wanted to secure

our evict ion,  i f  the co-op wished to secure our evict ion

in l -993, there was no bar.  They chose knowingly,
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del iberately not to proceed, not to get a summary

judgment order as they might have. I t  would have been

improper at  that  t ime because there were no issue

preclusion, col- lateral  estoppel ,  res judicata that  would

have been appl icable,  but  nonetheless,  i f  they wanted to

f  r r r i f  -  there was no bar for  Mr.  McFadden to havee!- I  Lef

proceeded in that  l i t igat ion to get the judgment to

evict  me.

THE COURT: Thank you. I 'm ready.

MS. SASSOWER: He chose not to.

THE COURT: First ,  f  'd l - ike to thank both Ms.

Sassower and Mr.  Sclafani  for  being here today, for

being prepared, c lear ly,  both of  you are prepared, and

for advis ing th is Judge what your respect ive posi t ions

are,  both in terms of  what we are doing today and down

the road with th is matter,  should i t  stay wi th us or

otherwise.

This is the f i rst  t ime that Docket SP L502 of

'07 and SP 651 of  '89 are before the Court  together.  I

would agree with both Ms. Sassower and Mr.  Sclafani  that

both cases cannot and should not be on for t r ia l -  today.

As to how the matter came on to be scheduled

today and, speci f ical ly,  before me, I 'd l ike to note the

fol lowing:
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The judges of  th is court  must fof1ow the

decis ion and orders of  each other.  we do not s i t  as

an appel late review of  each other,  okay; so,  unless a

deci-s ion of  one of  the judges of  th is court ,  fur l - t ime

or part- t i -me, is reversed by a super lor  court ,  in th is

case the Appel- l -ate Term of the state supreme court  r  or

proceedings here stayed by the supreme court  which has

exclusive,  or ig inal  jur isdict ion over al l  matters,  we

are bound to fo l l_ow each other 's decis ions.

And in that  wdy, I  defer to Judge Hansbury and

his decis ions of  october LL, 2007, and January 29, 2ooT.

As best f  know, as we speak, whi le there may be appeals

of those decis ions, there is no stay of  the di-rect ions

of those decis ions, nor has the Appel late Term or the

supreme court  spoken with respect to the contents of

those deci-s ions.

fn that  way, our chief  c lerk sought to

retr ieve the f i l -e f rom 1989, and in so doing,

ascertained that that  is  the only other open case in

this matter.

Reference has been made today to other

proceedings that might have been f i led and occurred

throughout the years,  referr ing speci f ical ly to t .he r-ast

I f ,  18 years in th is c i ty court  between Mr.  McFadden,
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Elena and/or Dor is L.  Sassower,  and/or a certain

cooperat i -ve housing corporat ion which may be a real_

party in interest  here,  I  dontt  know that,  but  may be

a real  party in interest  here,  sounds l ike they are for

the moment s ince we are not addressing the facts,  just

the procedure,  those are al l  c losed f i les,  okay.

The only open f i le f rom the past histor ical ly

here j -s 651 of  '89.  Okay. Going to that  f i1e,  Mr.

Scl-afani  is  absolutely correct  that  th ls is,  that  f i le

j -s st i l l  open in that  Judge James Reap reserved decis ion

on the pet i t ioner 's then mot ion for summary judgment,

pending the resul ts of  l i t igat ion in the Federal  Court .

Okay. That having been said,  there are now

three ful- l  t ime judges and one haff- t ime judge in White

Plains Ci ty Court .  That was not the case in 1989. Over

the years the conf i -gurat ion of  th is court  has changed.

Nonetheless,  I rm si t t ing the longest and f 'm the

successor in j -nterest ,  being the senior judge, to Judge

James Reap who was the senior judge in 1989 immediately

pr ior  to his ret i rement.

Our chief  c lerk then directed the f i l -e to

f t€r  for  l -ack of  a better way to assign older f i les,  that

f i le was directed to me. In direct ing that f i le to me,

the decis ion of  Judge Hansbury to then recuse himsel f ,
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at least  wi th respect to docket 1,502 of  2001, meant that

to consol idate both cases meant that  thev would be

assigned to me. So ,  Lf  that  serves to u.r"r . t  quest i -ons

as to how the case got to me, that  is  how i t  got  to me.

I  cannot speak to the good communicat ion that

was had at  the f ront window, why let ters or responses or

quest ions were answered, i f  or  i f  they were not answered

or not answered clear ly,  but  hopeful ly my statement now

answers how f came to have the case and how it came on

to be on the calendar today assigned to me because of

Judge Reap's invol-vement in the 1989 case and docket.

Okay. So that 's how i t  got  here.

That Jackie Rodr iquez actual ly scheduled the

matter is in the ordinary course of  business in the

White P1ains Ci ty Court .  She is the summary proceedings

part  c lerk.  She handl-es al- l  the landlord tenant matters

in th is court ,  and having been advised that Judge Fr i ia

was going to handl-e the case, she assigned i t  to me.

And this was the next avai lable date for  me, s i t t ing in

part  r rB. ' r  So, i f  that  answers some of the quest j -ons,

thatrs how I  came to get the case. AII-  r ight .

Next,  the Court  now has the f i le under j -ndex

number SP 651 of '89,  and I  note that  the Honorable

James Reap reserved decis ion on the pet i t ioner 's mot ion
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for  summary judgment pending a decis ion f rom the Federal

Court .  Judge Reap is now ret i red.

For the record,  f rom what I  can ascertain,  the

f l rst  not i f icat ion th i -s court  received from the part ies

regarding the status of  the federal-  Court  act ion,  to

wit ,  the Federal  Court  decis ion,  came by way of  the

mot ion papers that  were f i led under Docket SP 1502

of '07.  Procedural ly,  in the absence of  a f inal

determinat ion by Judge Reap on pet i t j -oner 's mot ion for

summary judgment under Docket SP 651 of  '89,  th is Judge

who now has been assigned by way of  consol idat ion,  both

matters,  cannot give ef fect  to the same under C.P.L.R.

9002.

MS. SASSOWER: That 's r ight .

THE COURT: In the interest  of  judic ia l

economy, the Courtr  ITre,  Judge Fr i ia,  wi l l  now consider

pet i t ioner 's summary judgment mot ion f i l -ed under 651 of

'89,  de novo and render a decis ion accordingly.

MS. SASSOWER: May I  be heard?

THE COURT: That 's the decis ion and order of

the Court  wi th what wi l l  occur f rom herein af ter .

MS. SASSOWER: May I  be heard?

THE COURT: Yes. That 's my decis ion and you

can, actual ly,  I  donrt  know i f  you want to appeal  i t ,  I
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leave i t  up to you, you can wait  unt i l  I  have an

opportuni ty to revj-ew what 's been retr ieved from

microf iche under docket 651 of  '89,  and the

determinat ion of  the federal  d istr ict .  court  on that

matter,  at  l -east  as we have i t  now.

I  would also note s ince that is a pending and

open matter,  the Court  wi l l -  accept no new papersr okay'

no new papers on that,  and there is no need, as Mr.

Sclafani  proper ly states,  dt  least  for  purposes of

submit t ing the matter de novo to the Court  for  a f inal

decis ion,  to not j -ce Dor is L.  Sassower,  dt  least  not at

th is t ime. Okay. So, that  havi-ng been said,  that 's the

Court 's decis ion on the f i rst  appl icat ion.

The cases are not on today for t r ia l .  Having

made a decis ion as to how we're going to proceed f i rst

wi th respect to docket 651 of  '89,  we' f l  s imply be

adjourning docket 1 '502 of  '07 unt i l  you receive in the

mait  a wr i t ten decis ion in the mai l  f rom me on the

pending mot ion.

A11 r ight .  So, now, that  having been said,

Ms. Sassower,  you have another appl i -cat  j -on now to the

Court?

MS. SASSOWER: Yes. Respectful lY.

THE COURT: I  don' t  want to hear you disagree
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with th is decis ion but f  know you had another

appl icat ion.

MS. SASSOWER: WeIl - ,  wi th al l  respect,  your

Honor,  f  made, I  have ten af f i rmat ive defenses here and

my f i rst  one rel-ates to open proceedings.

I  read the pert inent port ion i -nto the record

today. I  said there are three open proceedings. This

is what f  determined based upon reviewing the f i l -e last

summer as wel l  as my own copy of  the f  i l -e.

THE COURT: f  understand. That statement

disagrees with what I  have just  said.  Do you have

another appl icat ion to the Court?

MS .  SASSOWER: Wel l ,  wi th al-1 respect,  I

understood you to say that you are,  you are rest ing on

Chief  Cl-erk Lupi  te l l ing you that the other two

proceedings of  the co-op brought by the co-op, which I

ident i f ied in my f i rst  af f i rmat ive defense to be open,

she has represented to you, not on papers,  not  in a

let ter ,  not  in my commun she has represented to you

as being closed.

THE COURT: No, that 's not what I  said,  Ms.

Sassower.  What I  said is that  a review of  the f i les for

the last  18 years,  I  asked her to go back one year pr ior

to 1990, just  to make sure we have the ful l -  span, only

34
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conf i - rms that is the only open matter in th is court .

A11 other f i les are c losed.

MS. SASSOWER: That 's not correct ,  your Honor.

THE COURT: f  'm tel_l ing you that.  f  'm tel l ing

you that is not what Ms. Lupi  to ld me. That is what the

records of  the White Pl_ains Ci ty Court  indicate.

MS. SASSOWER: Can she put th is in a sworn

statement.

THE COURT: No. f 'm tel l ing you that is what

the records shows. No one is putt ing anythlng into a

sworn statement.

MS. SASSOWER: I  reviewed the records and --

THE COURT: AS I  said,  you can disagree with

what r  have said here today. r 'm going to stay on the

bench for any addi t ional  appl icat ions.  Okay.

MS. SASSOWER: yes.

THE COURT: Okay go ahead.

MS. SASSOWER: you ident i f ied that  you must

fol low the decis ion and orders of  each of  the other

judges. Unl-ess reversed, you are bound by those

deci-s ions and, therefore,  you are deferr ing,  you said,

to the two decis ion orders of  Judge Hansbury,  october

17, 2007, and January 29, 2008.

f  refer your at tent ion respectful ly to th is
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treat ise cal led Judic ia l  Disqual i f icat ion Recusal  and

Disqual i f icat ion of  Judges by Richard Enam (p) whose

pert inent port ions are quoted in my in i t ia l ,  excuse me

one moment,  are quoted in the f i rst  of  my two l -et ters to

judge, to Chief  Clerk Lupi  of  June 13. I  refer you

speci f ical ly to sect ion 22.4. I  ent i t l -ed "Void Orders.

When a judge presumes to take substant ive act i -on in the

case despi te having recused himsel f  f rom i t  or  af ter  he

should have recused himsel f  but  d id not,  any such act ion

is of ten considered a nul l i ty  and any orders issued by

such a judge are considered absolutely void for  want of

jur isdict ion.  "

Now, i t  goes on to say that orders by a

disqual i f ied judge, ds Judge Hansbury conceded himsel f

to be, the,  he recused himsel f ,  he recused himsel- f

wi thout reasons, but he recused himsel f  j -n the face

of an Order to Show Cause which f  brought,  dated

November 9,  2007, which documented that his October I I ,

2001, decis ion was nothing short  of  a f raud by him being

unsupportabl-e in fact  and law and contr ived.

THE COURT: I f  I  may, Ms. Sassower,  I 'm

unaware of  any appeal  or  decis ion on appeal  of  Judge

Reap's decis ion sorry,  Judge Hansburyrs decis ion.  I

have to stop you there.  This is not a new issue.
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If  I  hear you, the new issue is whether

I  should recuse mvsel- f  .

MS. SASSOWER: Nor oo, oo, ho. This is

the issue raised in my let ter  to Chief  Clerk Lupi

c i tat ion of  legal  author i ty is that  where a judge

aT nnr

an

with

recuses himsel f ,  recuses himsel f  or  has been the subject

of  a Iegal ly suf f ic ient  d isqual i f icat ion mot j -on as

plainly Judge Hansbury was by my November 9,  2007, hj-s

orders maybe are void and are voidable and may be the

subject  of  appl icat ion excuse me I 'm seeking

appl icat ion which is my r ight  under the l -aw. I  do not

have to take an appeal .  I  can seek an appl icat ion to

have those orders,  decis ion orders rescinded, recal led,

vacated by reason of  h is disqual i f icat ion,  which he

conceded and, the basis,  the good and suff ic lent  basis

of  the disqual i f icat ion is in the record.

Both of  those decj-s ions,  i f  you, your Honor,

reviewed the f i l -e as you are maintaining you did th is

past weekend, and I  wi l l -  g ive you, 1et me give you one

example.

THE COURT: Ms. Sassower,  I  addressed this,  I

addressed this.  I t .  is  my bel- ief ,  correct  or  incorrect ,

that  I  cannot review the decis ion of  Judge Reap, I

cannot stand in his shoes Judge Reap, excuse me, of
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I cannot stand in his shoes.

f  don' t  know why he did what he did

procedural ly.  I  have at tempted to pick up the case

where he lef t  of f .  f fm not going to review his

decis ion.  I 'm not going to address whether or under

what c j - rcumstances, wi th or wi thout more, he recused

himself  f rom presiding over th is case.

I t  is  my bel ief  that  the proper forum is the

super ior  court ,  e i ther to our admini_strat ive judge or to

a judge of  the Supreme Court  r ight  around the corner,  or

a dlrect  appeal  of  each of  h is deci_sions to the

Appel late Term of the State Supreme Court .

MS. SASSOWER: I  respectful ly request an

opportuni ty,  that  being the view of  th is Court ,  a l though

i t  is  erroneous by the law that I  presented, not just  in

my let ter  to Chief  Cl-erk Lupi ,  but  then brought to your

at tent ion,  your Honor,  I  brought al l  th is correspondence

to your Honorrs at tent ion,  and the state of  the record

to your Honor 's at tent ion so that we might avoid a

needless appearance today, and rather than your

enforci-ng some standard of  c iv i l i ty  and professional j_sm

by Chief  Clerk Lupi  that  is  her response to my let ters,

or yoursel f  responding, because what f  said to Chief

Cl-erk Lupi  is ,  unless she reassigned this t r ia l  not ice,
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she should br ing my let ters to your at tent ion so that

you could vacate i t ;  and based upon the record,  because,

af ter  a l l ,  what did Judge Hansbury 's January 9 decis ion

and order direct? You are bound by i t .  What did i t

d i rect? I t  d i rected not that  that  case be put on for

t r ia l ,  but  that  another judge be assigned. She made no

assignment.  I t  came to you. You have explained how i t

came to you. You only reviewed, according to you, you

only revj-ewed the record th is weekend. I f  you reviewed

the record,  you know that there has to be f indings of

facts and concl-usions of  law with respect to the course

charted by the part ies whj-ch was not to proceed to t r ia l_

but to have a determinat ion of  mot ions made to dismiss

and for summary judgment;  and i t  is  because this Court

doesnrt  want to give me the protect ion of  the 1aw,

doesnrt  want to adhere to th is rul-e of  1aw, that  th is

Court ,  wi th al l  respect,  purports that  i t  j_s bound by

decis ions demonstrated to be fraud by --

THE COURT: Okay. MS. Sassower,  is  there any

other appl icat ion?

MS. SASSOWER: Yes. I  wi l l -  have to make

motions.

THE COURT: That 's f ine.  We are done with the

proceedings here today. You wi l l  get  a wr i t ten decis ion
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in four to s ix weeks. Thank you, everyone.

Iunch.

40

Have a good

MS. SASSOWER: Would your Honor l ike to make

disclosure of  bear j -ng upon your fa i rness and

impart ia l i ty?

MR. SCLAFANI:  May the record ref lect  that  the

,Judge is leaving the courtroom as am f .

MS. SASSOWER: Thank you.

*rk*

Cert i f ied to be a t rue and accurate t ranscr ipt

of  the minutes taken in the above proceeding.

Off ic ia l  Court  Reporter


