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COURT OF APPEALS

Smith T'akes Judges to 'lirsk for Failure to Find

Substantial Constitutiottal Issue in Gutt Case
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BY JOEL STASHENKO

l\ .\ I(,\ltl. rr'rillr'rr rlisstttt. .lrrrlgt'
llolrt,rl S. Srrritlr lr;rs tirkt'tt ltis
six t ollt:;rqtrt'5 rrn tlt,' ( out t ol
.,\pprirls tr) t;lsk l,rr not firrrlirrq
tlrc "sulrstirrttill cortstittiliou.rl
rlui:sliorr" Ilr;rt ivorrlrl ;rllorv tlrcrrr
Io revierr,;r irrrlqe's rlr,rti;rl rrl;r ltis-
tol lrt'nttit to ir \\i'str'lrlstt'r ('r:tlttlt'
;tlt(,nl('v.

.ltrrlqt, Srrrillr s,riri tlrt' rt'Irrs;rl
oi thc ('rrttrt trr ltt,;rr ;rrr ;rppt.;rl irr

Arir'/trrlsAt t' (irr'trr'r,, SSI) l. lri(lt-
lirllrts tlrt: ;rtrr,rrlrlrotts rlt.lrtritiotr"
tlrat tI rr'jrulLlts Ir;n't,t orIrr.to;rttiu lr

lo "sulrstarrli;rl ;rntl lrou'it is;rt
rxltis * itlt provisiotts itr ,\rtit'll ti,

\l:lt lrlt I ). o[ Ilrt. st;rtt. (.'orrslitutirrtr
irttrl provisiorrs til t'['l.l( iti{lI ;rrrtl
,,(i03 qovt'rtritr!.i \\,lt{,n llrr,( r,rrtt
t,'r'o{lli./r's ;r ti,1lr, 1rr .11l1rr';ri ilt
tnilt,rst's

\'lr rst sttt l r ;r; r1 x'rrls irr'(' ( tisr l )lssrr i

trrr;rrritnu!lslv irr lr,rli. irt s,',ri!Ir IIi,'

Robert S. Smith

( r!ltrl lilr'r('lV troIitr( tIr,rl "11rr sttlr-
it,rttli,rl ( rlitil,llltlr,rr;rl rll, sllr,n i'.
rlirtltlt' ;tivrrlvt'r I'

{ )11r. t'1,11t1 ,rlrsi.t llr s,rirl irr.
, ,,Ltltl tt't ,rll r,nl\ ,r lr'\\ tlisilttls ttt

I lrt' l;rsl r lt't,rr1r' to i Ilrri,rls r rl lt'irt'r's
1o irlrlritl.

lllr,'. Ir,,\r,,,,'t lrtrlrir' :iltttllr
l,!,,1r,:il(.rl llr;rt lir,, trr,tlorilr lrlrri
u 'rl;r st,rrrrl,rrrl rrilir rro lr,rsrs tn
,l,1ir ,r\i i",lr t;'. ,r lr,,.l,llr.: It:.r

i,rsl tlr,rl r;rist'tl ,r sr,rir)us rott,sti-
t trl tortitl isst rt',

'l irr. jrrrli{r, .u l:ttorr'lt:tlilt'rl Iltat.
iikl lri.s t r,llt:;r!tu's, ltc also luus trcett
qrr:llv ol rr.lvilrg orr loose reatlings
r,l rr'lr;rl ( ()lrstitut('s ;r "strl;stanti;il"
r'onsl it rrtiorrrrl rlrresliorr triggering
tirt, t',rrrrl's rtvicrv ;ts of right.

''\\ t' I r;rlt, rt t iln(.s follorvc<l tlrr:

llrir{ [ i('r,-_{)nP i rr ir'ttic}r, | <'rtttfess,
I Ir;rvc jrrirrerl--o[ ,.tivirrg 'substiut-
tial' u rnru'lr rrrort' flr:xilrlc rntatrirtg,
so Ilt.silrk.tlr;rt it t'otr[t,rs otr tts. it't
t'f lt,t'1, rlist rt't iott crrnp;traltle ttl
IIr;rI ut' Ir,;rvr irr rlttirlitr( rvhctlrttrto
{r;ult l)L,nlrissirrrr lo altlleal unrler
{'l'1.[t 5(il ]:." .lrrr lgt, Srrrith wr( ]l c.'l
;rilt ('()rrvirrc(,rl tlrirt tltis ;rractir'e is
irrr'orrsislt,rrt rlitlr llotlt ttrc <:onsli-
Irrliorr;rl llrrrvisiott .rttrl tltt' slirtutt
itrrlrlt,trrt'trtittrl it,"

Arr,'/irll.rA.t' { t itr'rlr'r' 1lrust'rttetl
Ilrr, rltrt,sliort ,rI rr'lrclltcr ['ettal
l.,r\\ \.ll)rl.l(l( Itr Ir, *lrit lr rt'r;ttirt's
l,tol,r.t ( iiltsr. Irrr lltr'issrt;tttr-c

,rl ,r lit t.trst,lr, (;rrrv;t tonr'(,alt:t.l
lr,rrl(l!ltlll. r i,,l;rlt'rl tlrt'

S. Smith
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Strontl ,\tttr.rrrlnrr.rrl tl llrl l 5
(ilrslilutlLrrr. Jurlgu Snrrtlr,rrlLrrr!
llrxl ll)frr, r trrtkl lr.rrrllv lle ;rrr

isruf I){rsllrI il fltDr(f "tUhstdil-
ll.ll- {(}nrllttrtionJl rlll''\l trilt lrrr
tlrr (lrrrl.

lirtrt,r/r/ir r,rrrr.s tlre r1Lrr,r,
1!)[s r)f u'hr:tlrer tltr' Srrfuttrl
,\Itletttlill('Il lrrillr tllr' \t.rtr\
ttr lht ltrlerAl (o!..nrr:l(.Il lr0nl
risuin$ HUI,poi-trsri[g I)r.fl Iil s

ltxl Hh('ll)rr a plohtltilirrtr Ironr
rnrr)-in1.l ;r coIt'r'il1t,ri lr r,I1rrIrr
*llllout plrrllrff fit,ti, is fr,ll-
$islrnt w:tlr tlrr: Serond r\trrcrrrl.
tnr'trl, Jurllt Siltilll Erill('

-l ttt..l!r ttrr ('q!llInr,Il (iI l]r'
ntcllls r{ rllllrr itiuf r,\('r'lrl I'r
sr)' lllrl rlr.illllt r: iIruLrlrrr.
tl,rl,' tlr, 1rrrl6,'rrrr,lr. rrr lr,r I r.lr
lli tlissqnl lr) llll: ntniotity's srrill.
trrry rtlrrs,rl lo l.iIirnl Ir.dIr. lD
.r1r1terrl. 'tln rfillr,f ti\ilrt r!!rlr!

I)!llllrtrr.r'r r'.rsr., b\',rtt! rt,trrl1r.
slrr,l(lt. lt. r,rllcrl Jrivrrl,rrrr lr
lanrilul.'

lll trrltrl llr,rl tlrr. issrrr. r,l
trhrlhrr llte .Sr( (,rnl .\nltnrl-
ntertl litnils t)tr pi,nIrr rJ sl,rtr,'.
nn(l llrl lcrlNrnl tc\ rllur,nl to
srl liili!s rril l{tJil l)(!lit.srttrlt ir
r),'luclt $r.rnl sl,l)stin(i.- lltnt
lht' I j.S. Supren:r. ('rlrl ltr,.tr(l
rrlal;tgLtnrr.rrls orr llt,rtltv itt a
ensr! ntroilt tltr lr'!.rlitY ilt t'1il,
(Jllo riUn r'rrtttrrrl rrrrlitr.rrrr'r,r
h .ltrlilnulrl r Lit\ t'l ('lurlt!t
(NYlJ, l\lrrllr .tt

llirrrtlrrrt,; t'lst Jrrrl{,, (rrrrllr :
rllssclll pr)\'irrr,r \(JnI tal\t4lt!
illlt) thc lltlu,,lllli {rl ill lr',tlt oltr.
;tttlgI rrtt lill t r,llt.,r(rrr.r' lr,r*r,r
lrrr rllltf itri; lr,.l!'i' lr,,rpl)(,nl
0n ((llttlilItir'Ill qrrrrrrlls ilt
uivil nrnt!\'Is, r'rruf t olrrr,rrr.r:
sairl,

5lr\r,lrt Strrk,.t I,t,ir,r\r)t nl
llrnjatnitr li. l .rrlrrtrr sr'llrrl r,l
l.'tu. s,trrl Jurllr.:rnltlt ii \il{(,.\t
Inlt tlrirl l! rr rrrrl rr.rllr 'ilrlr,l.
lL'elurlly lt,rrrrrl- frrr tltr ( oUrt
lu lrr: tlr,clirtilSl lunrrllt tnn (ll
,t!pt'.rlr *lrr.rI tl \.trs,r tr1l,\1.ilr.
ll.ll forslllulrrrilnl (lltr,\lti,tr lx
lllls{ilr{ Elr!.il tllr.r(,.rr" r,,lI,.
t'lsr', u tlr.fr. sr,lt r ,ll'l rt ,rllr r,rt
lltll, ltfr''l'tqr. llrr 5ltlrrr,lnr' ( r)utt
;[]lf,,ilIti lLr l^" (lr,.lltit{ \ ll lt llr,,\(.
itsrtrs -

'\\lt,rt lrr. tr rr.rllr , ,,rrlrl,ru..
luN.ltr,ll Is llr.rl ,l 1rrrt,r.\,t\r,\.
tl:t'r'tittrl r:lJ!r'rt!t,l! rr rllr trlir[1
il (;rsr rIl llii'ilr,'rll\ lrr rlIr lirr
ing li) Ink(, lrrrs.lr( tir)[. \,1il,
Ilr .\lt'rt- !slto rrrlr r.rllrlr.rl hrr
Corrl,rl,\lrprrrlr Jrrr!qt, ('lrrrlrs
l), lllrilll. " l lir' r (!,tsl ilirl r,l,rl
rlrr.'slr)fl is Ir,ir.clr.rl attrl ltI rr
ittjrt trrrl.l lr) lllit l)r,rr lr( (' '

l, l.r,r) Ilililllirs ,t l].[!rlr.r ,rt

I'illrlrtrrt \\rltllrr,'I \lr,rrr i'rtt
Illnll hllr, $fll.t.r rirlurrr r,rr
ApPrllalr' [)rvirirrtt ;rr,rr tlt,.
lor lltr. iir.u )irrl l ,rrr' Jnrlrr,rl
sdlrt lrr s.l{-,rrrt1l lrrrltr Sntrl lr r
ttltcoll!'!.IrlI)n,ll rltsrIttl itr
,irtc,i trrlr &.r'.

-ll ir |lr)rxl tlr,rl lli,.r ,lrlit,r.rrill
ilhr,n llrrv tll ro. tlr,rl lJl,r lr.,.l
itrult(l\ !'ttolJ{[t,tlJr,ilt rl t]l,tt
;uLl1t'r rr,rttl 1i,,rriIrt I lli tI iir,\t

lrrrrr " s,rir1 !lr \liL,rr,rr.,r lrrrrrrr.r
rt,rl(, ( lurl nilll)iilirlrnltvi, Jurl(r"-lt ts !orirl lot lltr. ;rllrltt . lt rs

!rxrrl lor llrr. larr''
lil(llr'!lnitll i$ llr, rlr,itrtIr

lrr rl.rilrlirr( lparl lr,rlil lrrs r'rrl.
lr',rgr,r,s orr tll+ Cnrrrt. ll,,lt,rr b1,

lnr l)( rfI lltr tIr:Illr.r !llDrl .tl)l
lr, \rilI tliStfIls tI ('dr|s llrl
Irrrrlr lr,rs lrelrrl. r!r,litr:rinq 5il
riilr'r lrr, rr,rs .tpl,rrlrlIrl til tlrr
t rrlrl lr\ (irrrIrtrot l;r.or*r. l
l'nt,rlr rr -.llltlll.

lil S"Irc i'l llrrrsI rlrrst.rrlr.
Jrtlur'5Iiltlt ltdr hriltln iil
Ir'r5.111,,,, ilrrrr'rrg.llrrrrr rrl tlrl
rr'dsunur! ulrll l,t,,url{.s in tlr(,
lll'li(trilr' or lll. t.rlrrlit'.rlr0ns rrl
llrtrr rrrlitrtrlr

Threshold Drterminrtion

t l:,rlllrr13urq I lrl l,rrlrrrr. lrr
tll,llll l{'.rr'f ilr llrir r,rst'. ,lurlgr
\rIlllr \\Iotr: tlr,tl rri.rllrr,r.\rltt L'
\ L qil rrl 1lt(.slnlr,( r,ilsittrrlioI
rrrrr ( l'l.H tir;lll ,ilt{l 5l;|l] ful

sl.llr lirlf rr(ltlirt lltnl r ({)ll$lt.
Itrlr'rtll rlttr'slirril l)r: loilItj t(!
l)r''sul,itnrrlrnl' lrrr lrr apltr.rl
lrr irr. l.rLr,rr lr, llil'('r,Utl dr
rrl tr(ltl.

-llrtl ltl lr.rvl irrlrrlrrllrrl
lltr'tll llr lIi.,tfl Lltill." lt(.\ir]l{'-

'I lrr'1rrrl,;t,r,rrd tlrL,rr rr ,r Irrir.
e.rl hasis hrr cslllrllrhrttg llrrr.rlr-
rrkl sl.rrrtlartlt 1,1' thr Cortrt-lllr'
k'.[ r,l l,'ltrnI,| llrr.('iltrrt'r r',rlIrr.
ri,rr qr,l ovr'ruhclrlr.(l IJ\" Irrrrr.
lr,rt{-.1 lrrttr or llrrirr rrir':utcrrl
It!,rllrrlrrr.r s llrlr,rrqlr "l,rrrr'rlrri-
,rIXUil!r'nlr

It tilulrl trr,t lr(' \,!r(l 'li\' .I)r
IIIIr(tlr' \llrttr tr' lir"t r-rrur,s
;,ilrr.rl lrt Arrr'hri/rlr .lir, '1il!il.
lr;rrt trr Irrtrtlrrl '

('l'l.li :l;llI s1:r.r'ills tlrrt .rrr
.r1r;rr.rl tti,rl' lrr. t,rlIrr t( llrr
(',rttll ,rt rrl n,iltl- ltililr,r (lIr t.
srolr rrl l lr, ,\lrl)r'll,tlr l)ivirl,l
"wlttr.h litt,tllt, rli,llrlrirrr's ;rtr
.rr'ttilil h;tIrI lltr.tr. t\ tlilr,rll!
ilrrolr |rl ll,r.r'r,lttlrrrr ltrrrr r.l Ilrr.
I ortslitLrtiri[ i)l lltr.slnt', r,, r,l lltI
lltrilr<l Slrlrr.' t'irrl r';r:r,r,rllr
llt't lo tlr(,( otrrl wll.rr Aplrlll,rlr,
l;rrrriotr p,lrlls slrlit i11 irr t ,rr'''
r,\r'I (lIrllt(|l\ Dl l,t\\.

Itttlgt,r rlclr;rtr. llrr, ( rrrrrl r
tIIl!r]rr lt!rr] lil l,rhI r tr rl ;r1r1x.;rl'
tl ( rrl(.rrnr'(.. l'itli ,tr t'r'gr!
.t1r1rr',rlr rl ltrr, (), \r.!r,n l!lrli;r,1
\ rltr' lr, lll, {i,

lll ;'jllrl'r. tl[. l (irlrl tt.lIlr,!l
lr,rlr l',,tlrlir.ll irr ii r rr rl r',rrr,r
ilirl ol Ltl;.1 srrirtrtrllt'tl ,rrrrl ,\l
r rlririr!dl ( rr(s ilf .1.:l!(t

I lrr irrrllr.s rlt:rrrtsrlrl 1i
riilr r I r rgrl ,rlrlr..rls rr lrtlr. r rt.
lll{ lli",rlrrrrr(t.i,l "\lJl,\t.trrlt,tl
r 1)rsltlLllirittrl (lU!,!ll, rIs

l.('.r(r,tlr urI5 iIt ( t[illllill aJrrs
;ll tt,!rh. lrv ttrrlrvtrlrr.rl jrrllr'r.
tltrr rlrr lrrrl (||'l.lli|it Ir,,r\r't]!
l,,r lltllt rlrr ittr,trr

Arrr'r,r/r/.'t I ('rir (r r' ti,lr
lrrltlll11 11i ..lllll\ lr,1' rrrlo 1rr.r, -

lilrlrlr ,\l.lll ll,rr trllrlv r,l I{rr
IlrUrrL,rllIr !\r5lIlr1'11|f (','tiit
l\ l'0rltl JLlrl(r. Sllr.llt t d(,t\r'
rlr,tricrl lls llrlrlr.sl lor.r frtll"
I.1tt\ {ilIr lri'iltrrl rlrrlr I l'r,rr,rl
l.rh l.l1rl rririlillj

.\ lr,.\lll)r.llil,, lri\lrr,,l. :t.r -

otrri []r'lr,rrlrrrr,rrl- lr,rrtll rrpltl,l

tlrr r!<'tr,,rl,,l Ilr li.rt lr.rlslir"r 1rn
lr rl Illfliltl lt,(lui'!1 in Sr.Itr,illl)i'r
!llllll i1q 1li111 f11fql'\' t {'rrr lrr'. riir
,\l):t(1 lll l.i IJniil)

lr.ur tt,tr,tr ilrr Ilr lr.rr lr.rlrLl
$,rrrl lrr rr',rttlrrl lr) $rast* lh.r {ul
lr r prirlr.( I lrrrrrsrll rlrrrirru ;rrrr
tiblr r,urrlorrr (,nrln1l(hlr l)\'
rh.r,ilrqlrl lr:rlivlrluals. srtel:,rs
I tri' sll([]lllr[ $pr{:r. l]\- rl,trlr,Il
srlrrA-rhli ('llrr al Iirfrrrir ll,rlr
I'rrivr,rsilv irr ulrrclr il5 pr.oplr,
rllr.rl

"ll strtttrttllg I'lae lln5 J lult.
llrr. lrxtr (rurrl rrrillrl lrtvr: lH.rr
h lrJt'r 

.lsr). tlrrrr"'- Ill. KtIh;rl.
!ily $Jrt -.l.lris u'hr,l' nnt i,fl$11
,utl t,5r.r, rrrrl .\rrl.rrrlrrrrlrl lolrtrl.
!rllnli'r'(.r \r,il ( dll it. ll ir iu$t
Ir,l rt'ili0I,rltle. []ilt h,lll1 llt'.
rr.rt Irt lirrl lr,rlrtllr:s 1:istrri
l)r,rrul$. tlrr. rrnl\, ;rlrrlrlr tlrn
ltr. ,tltlr. lo lllr)lt.(l llti.ill\cl!cs
Jft' tlrl'( rlllllll,llt "

i'ltr. rttrrrtrr,;' \,ri(l ltr. l]lcrr
tl rr0t|lrl ltnrr l)t'cn d liriltl slr('l
lr, lr,l il[llrril/.rlr,rrt l! r;ttl]
.r .'{[1cr,,llrrl trr,,rp(,n I llriItIll
r'orrrls in r1rrrr,tsl.t1r. Nr.rv \irrk
ilr t ltr: (irrrrl r,l ,\lrllllrls, * lx,rr,
ltr, (rrrrlt.rrtlr.rl lh.tl,lu,lilti-(iln
lrltrlr:sr,plrr',rlsrr prrr';trlrs

- l ht.r' ln' ntl irllr.l[(,alu.rll\
li'itr',\t.- \tr !r,rr'lr.rlsLr s.rrrl
-lt ir,r,l tlrr, lrrrt tirrrr I lr;rrr.
ltlrt,rlr trr-r,ri .ur ,rlrll ills cr,![t
\rhrl thr,\' ,rtl lar'r.rl Eilh gii,
ilrl n (lL\"ln!'rtl tlt,!l {Di.r J|lni,ttt
llrlrr Jxrlillr'al rllrr:' l-lrr! rrr,rrl
tltr. r-.rsr.itl r[! \,tV llt"lt !lI.\
l,tI).'

Ilt. l.,lr lr.rlrtt r,urrlrr.u.rr
r'\,rlllllrlll( IllI lr',lr.illl,!l !,t
,rl'l)r',!lrlllr lrrr trrrr ,.rar lr, lr,rl
Irirl r-0urls

Jr(ltl Snlttlt r,rll lrr.rrorrir!
lt.t\ !. lr 'lill(l tl -l'r'l tr\ tlY rr'.rsrrrt
,rlrL." lrlrl tlrr'( orrrl trdllr.(l ll
rlr'Ir'r lo hr r, /ir], ltr)/iI{1'unltl ll)(,
l f 5rt1trr.rrr,.("urtrl l.rr(lr,r(al i(r
tl,,clsir,tr irr .lll,.f )r urrr/r/. Lul s,rirl
lrt' tltri nrrl lllttl lhe ('orttl rrl
,\1r1rr.,rl, I,,qilrrrrrtr'lt' h;rrl lln,
r rlll ti'lt , r,,l l,r r Irrrrrlr.t I l,r'
lrt;rllIr lr,riItt i/ll llir ir\I. i'l
rrlrr'llrr.l .t \[],\1,Iltt.tl' (,,lL
.liltrtl, tl.tl rlur.sllol r,r:, lrlin!,
J 
r, \i.t l

I rrilrtlrl rrilt,1rr.rrrr.l rrrtl,
ll:rl errrr.irr,rri rlrrr rclrrrtr. il I
I lr,,rrill'l ti,r. rlr\r r, ll,,I i \t\t|rl.-
I|,1{i. :lIr1t, s t,,tr. I tllLIL
It,rtrt't t'r lll.ll l!i'llll',ilrr lt;15 ,t
( illISllllttll,!t,tl It{tll lil tt,!\t.ul
)r(,,I l]lr\ .rlirr',r1, .rrill lilit ,i .!ll
tlrrri'is l(' il '

,\lrr,rtl l\.-,1lll \r.r lilrtlrl
lrIlrl lrtrttrrlr It ]lll!t tt, (,ltt!
.r lt,rtrrlqrtrr ,tr r r,t,tlr1; tr, !1r,,
llr,. tslrrr ,'i t rrrrrrrr.rl lrrrllr r'

I lrr. I 5 5,tlrr,.rrr' ('ililrt lt.rr
r stttttl.rt trrll ll llrr'('r,itrl rl
.\1r1tt,rlr' otr rltr'llrilr( 1o lrr.rr
r ,rrr.r rrltr.l" rill)it,lnll,tl- r il[-
rlilIlt',il,r1 {irr,slri,rlr JrI t),rt
ttrr,rlrlrl l,tttii,ttll$ trr \\',rslirrr4-
trrri. l) t:. r.rf tllr, ,rrlr,rs slrrrr.-
lrllr'1' rrrr'll ti! Ilr' Srtlrlr.rrrl
( r,rlrl lllrl tt r'$ lr/ .iUr 't(l r'.trr,\
rtt dlrir lr llil,r' {l!r t:r)l rrJtil l,'
{r'l ttlr r)lr',rl

LU . .t, ),t . ! .. rr.- ! !r

Srnith
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tr'l pl,r'r,
tirrr iL:ll.nt
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