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COURT OF APPEALS

Smith Takes Judges to Task for Failure to Find
Substantial Constitutional Issue in Gun Case

BY JOEL STASHENKO

IN A RARE written dissent, Judge
Robert S0 Smith has taken his
six colleagues on the Court of
Appeals to task for not finding
the “substantial constitutional
question” that would allow them
to review a judge’s denial of a pis-
tol permit to a Westehester County
attorney.

Judge Smith said the refusal
of the Court to hear an appeal in
Kachalsky v Cacace, SSDA, high-
lights the "amorphous definition”
that the judges have come to attach
to "substantial” and how it is at
odds with provisions in Article 6,
S3(h)( 1), of the state Constitution
and provisions of CPLR 5601 and
5602 governing when the Court
recognizes a righi to appeal in
civil cases

Maost such appeals are distissed
unanimously in batches, with the

Robert S. Smith

Court merely noting that “no sub-
stantial constitutional question is
directly involved”

One Court observer said he
could recall only a few dissents in
the last decade to denials of feaves
to appeal.

Here, however, Judge Smith
protested that the majority had
ueed a standard with no basis in
state law to deny a hearing in a
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case that raised a serious consti-
tutional issuce,

The judge acknowledged that,
like his colleagues, he also has been
guilty of relying on loose readings
of what constitutes a "substantial”
constitutional question triggering
the Court’s review as of right.

“We have at times followed the
practice-=—one in which, I confess,
I have joined—of giving ‘substan-
tial” a much more flexible meaning,
so flexible that it confers on us, in
cliect, discretion comparable to
that we have in deciding whether to
arant permission to appeal under
CPLR 5602, Judge Smith wrote. *1
am convinced that this practice is
inconsistent with both the consti-
tutional provision and the statute
implementing it,”

Kachalsky v Cacace presented
the question of whether Penal
Law §100.2002)(f), which requires
‘proper cause” tor the issuance
ol a hicense to carry a concealed
handaun, violated the
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Judge Smith

Second Amendment of the U S
Constitution. Judge Smith argued
that there could hardly he an
issue posing a more “substan-
tlal™ constitutional question lor
the Court,

Kachatshy raises the ques.
tions of whether the Second
Amendient limits the states
ar the {federal government from
ISSUINE gUi-possessing penmits
and whether a prohibition from
carrying a concealed weapon
withoul proper cause s con-
sistent with the Secand Amend-
ment, Judge Smith wrate

“l make no comment on the
merits of either issue. excepl 1o
say that neither is insubstan-
tial," the judge wrote in his Fely,
16 dissent to the majority’s suimn-
mary refusal to grant leave to
appeal. “Un neither issue cauld
petitioner’s case, hy any remaote
streteh. be called frivolous or
fanciful.”

He noted that the issue of
whether the Second Amend-
ment Jimits the powers of stales
and the federal government to
set limits on gun possession is
of "such great substance™ that
the US. Supreme Court heard
oral arguments on Tuesday ina
case about the legality of Cli-
cago gun control ordinances
in McDonald ¢ Gy of Chirago
(NYLJ, March 3).

HWaothing else, Judye Sntly's
dissent provides same insight
into the thoudhts of at least ane
judge on his colleagues’ bases
tor denying leave 1o appeal
an constitulional grounds in
civil matters, court obsvrvers
said.

Stewart Sterk, a professor at
Benjamin N. Cardozo Schonl of
Law, sald Judge Smith is suggest:
ing that it is not reably “intels
lectually honest™ for the Caurt
to be declining jurisdiction on
appeals where it says a substan-
tial constitutional question is
missing when “there are some
cases where you can't really say
that, becanise the Supreme Court
appears to be deabing with those
issues T

“What he is really comgpilain-
g about is that in sume cases,
the court etiectively is deciding
a case an the merits by declin:
ing to take juriscaction,” said
Mr Sterk. who once clerked tar
Court ot Appeals Judge Charles
D. Breitel, “The constitntional
question is rejected and he s
objecting to that practce ”

E. Leo Milonas, a partner at
Pillshury Winthrop Shaw Pitt-
man who writes a column on
Appellate Division practice
for the New Yark Law Journal,
sald he welcomed Judge Snath's
uncanventional dissent in
Nachalsky,

It bs good that they dhffer il
when they doso, that they feel
strongly enouwh abont a that
judges want 1o assert their posi
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tion, " said Mr Milonas, a forimer
state chief administrative judge
“ltas good lor the public. 1tis
woat lor the Jaw”™

Judge Smith is no stranyer
to standing aparl trom his col
leagues on the Court. He has by
tar been the member most apt
o write dissents i cases the
heach has heard, delivering 53
sinee he was appointed to the
Court by Governor George |
Pataki i 2003,

In some ol those dissents,
Judge Smith has written in
less-than-glowmg-terms of the
reasoning used by judges inthe
najority or the ramifications of
their rulings

Threshold Determination

Challenging the faiture to
rrant leave i this case, Judge
Sith wrate that neither Article
Vi g4 of the state Constitution
wor CPLR G601 and 5602 ol
state law require that a consti-
tutional question be found to
he “substantial™ for an appeal
to be taken to the Court as
af right.

“But we have interpreted
them tonean that,” he wrote

The judge said there is a logi-
cal hasis tar establishing thresh-
old standards by the Court—the
fear of letting the Court’s calen-
dar get overwhelmed by “lrivo.
lons™ actions or those advanced
by attorneys through “tancitul”
arguients

It could not be said “by any
remaote streteh”™ that issues
posed by Kachalsky are “frivo-
leus or fancitul.”

CPLR 5601 specihes that an
appeal inay be taken to the
Court “as of fght”™ trom a decis
sion ab the Appellate Division
“which finally determines an
action where there is directly
wvalved the construction of the
vanstitution of the state or of the
United States.” Civil cases also
gettothe Court where Appelate
Division panels split -2 in cases
over questions of law.

Judges debate the Court's
jurisdiction totake civil appeals
m comference. They accept
appeals il two of seven udges
vate ta do so

b 2009, the Courl granted
leave toappealin 77 cvil cases
nut ot LOT4 submitted and 81
criminal cases of 2A%0

Ihe judges dismissest 40
direct avil appeals wiile cit-
i the abisence of "substantial
constiutional questions

Leave grants incriminal cases
are gade by individual judyes.
who do nol give their teasons
for thedr decisions

Kachalsky v Cacace was
brought in 2008 by solo prac-
ttioner Alan Kachalsky ol Rye
Hrook after Westehester Couire
ty Court Judge Susan Cacase
deed has request for a full-
carry gun pertnt under Penal
Law §100.00{2]{1].

A0 Appellate Division, Sec-
ond Departinent. panel upheld
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the denal of M Kachalsky's pis-
tol permit sequest in September
20 in Kachalsky ¢ Cacase, 65
A TS (200

I an interview, Mr. Kachalsky
said he wanted to secore the gun
tooprotect himsell during pos-
sible random anslaughts by
deranged individoals, such as
the shooting spree by student
Seung-Hul Chio at Virginia Tech
Uniiversity in which 35 people
died

" someone eise has a gun,
the body count might have been
what? Two, three?™ Mr. Kachal-
awd. “This whole anti-gun
anti-Second Amendiment lohby,
whatever you call it it is just
not reasonable. But with the
way New Yourk haadles pistol
purmits, the anly people who
are able 1o protect themselves
are the criminals.”

Phe attorney said he knew
it would have been a long shot
1o get asthorization 1o carry
4 concealed weapon thraagh
caurts in downstate New York
or the Court of Appeals, where
he contended that an anti-gun
philosoaphy also pervades.

“They are not intellectually
honest.” Mr. Kachalsky said.
“Itas not the first time | have
expericnced an appeals court
when they are faced with give
iy a deciston that goes against
their political views. They avoid
the case in any way that they
van.”

Mro Kachalsky saie! he was
examiing the poteatial ot
appealing his gun case to fed-
eral courts

Judge Smith saud he waould
have found it “periectly reason-
able™ had the Court wanted 1o
deferto hear Kachalsky until the
'S Suprenwe Court rendered its
decision in McDonald, hut said
he did not think the Court of
Appealy Feditimately had the
nplicn ol ta consider the
matter based on the issue of
whether a “substantial”™ con-
stitutional question was being
Ih’l\"il

“Iwauld not guarrel with
Hhat exercise of discretion, if 1
thought the discretion existed,”
Juddge Smith wrote. 1 think,
however, that petitioner has a
vanstitutional rght to have us
hear this appeal, and that's all
there is tait ™

Aboul 15500 New Yarkers
held permits in 2008 to carry
a handgun, according to the
Division of Croninal Justice
Services

Ihe LS Supreme Court has
a simtlar rule ta the Court of
Appeals” on dechining to hear
cases where “substantial™ con
stitutional questions are not
wvalved, Litigants e Washing-
ton, DA, say the rule s some-
thnes used by the Supreme
Court justices to avoid cases
inowhich they do sot want ta
el involvedd
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