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STATE OF NEW YORK
OFFICE OF THE ATTORNEY (GENERAL
LETITIA JAMES DrvisioN OF STATE COUNSEL
ATTORNEY GENERAL
October 21, 2022

Caitlin Heim, Esq.
Assistant Counsel

Office of State Comptroller
110 State Street .

Albany, New York 12236

Re: Public Officers Law §17
Lavine v. State of New York, er al.. (for Governor Kathy Hochul)
Sup. Ct., Onondaga County, Index No. 7623/2022

Dear Ms. Heim:

Pursuant to Public Officers Law Section 17(2)(b), this office has reviewed the presently
available facts and circumstances relating to the above matter. Based on this review, we have
determined for the purposes of representation only, and without any determination as to the
ultimate merits, that representation by the Attorney General of defendant Governor Kathy
Hochul, would be inappropriate. The defendant was employed by the State of New York at the
time in question. '

I, therefore, certify that defendant Governor Kathy Hochul is entitled to representation
by private counsel, in accordance with the provisions of Section 17 of the Public Officers Law.

Very truly yours,
JowV. Cremo-

JOHN V., CREMO
Deputy Attorney General

cc: il Faber, Deputy Attorney General
Aimee Cowan, Assistant Attorney General
Tim Mulvey, Assistant Attorney General
Ed Thompson, Assistant Attorney General in Charge

THE CAPITOL, ALBANY, NY 12224-0341 & PHONE (518) 776-2747 ® WWW.AG.NY.GOV



OFFICE OF THE ATTORNEY GENERAL

LETITIA JAMES D1visioN oF STATE COUNSEL
ArToRNEY GENERAL

October 28, 2022

Hon. Kathy Hochul
The State Capitol
Albany, New York 12224

Re: Lavine v State of New York, et, al.
Index No. 007623/2022 (Onondaga Co.)

Dear Governor Hocliul:

The Office of the Attorney General (“Office™) has reviewed your request for Attorney
General representation pursuant to N.Y. Public Officers Law Section 17 (“POL § 17”) in Lavine v
State of New York, et. al. (“the Lawsuit”). The defense and indemnification of State officers and
employees are subject to the terms and conditions of POL §§ 17 and 17-a! and this letter.

Certification of Private Counsel to Represent You

Based on the information currently available to this Office, we have determined that it
would be inappropriate for the Attorney General to represent you in the Lawsuit, We are, however,
certifying to the State Comptrolier under POL § 17 that you are entitled to be represented by
private counsel in the Lawsuit [if applicable, subject to the condition that you and (identify the
Group of Certified State Defendants) are required to be represented by the same private counsel in
the Lawsuit.]

Upon this Office’s certification to the State Comptroller, the State will pay reasonable
attorneys’ fees and litigation expenses to such private counsel during the pendency of the Lawsuit,
subject to (1) certification by the head of your employing agency [identify State Agency] that you
are entitled to representation under POL § 17, and (2) the audit and warrant of the State
Comptroller. We suggest that you share this letter with your attorney and that your attorney contact
Assistant Counsel Caitlin Heim in the Office of the State Comptroller at (518) 408-0068.

1 For your review and consideration, enclosed are copies of POL §§ 17 and 17-a.



Anproval of Settlements and Indemmification of Settlements and Juduments

POL §§ 17 and 17-a set forth the conditions under which the State will indemnify you or
pay a judgment or settlement, Your attention is called to subdivision 3(a) of POL § 17, which
provides that the State will indemnify you in the amount of any judgment obtained against you in
any state or federal court, or in the amount of any settlement of a claim, or will pay such judgment
or settlement, provided that the act or omission from which the judgment or settlement arose
occurred while you were acting within the scope of your public employment or duties and did not
result from intentional wrongdoing on your part. In the event the State indemnifies you or pays a
judgement or settlement on your behalf, you will be deemed to have released the State, its agencies,
officers, and employees from any claims for indemnification or payment you might have under
POL §§ 17 and 17-a.

Subdivisions 3(b) and 3(d) of POL § 17 set forth the procedures for review and approval
of a settlement or judgment that may be subject to indemnification or payment by the State. When
a settlement is proposed, POL § 17(3)(b) requires you to submit the proposed settlement to the
head of [identify the employing State Agency] for review and certification. If the proposed
settlement is consistent with the provisions of POL § 17, the head of the [identify the employing
State Agency], will certify the proposed settlement and submit such proposed settlement and the
agency certification to this Office for review and approval. Therefore, should you and your private
counsel wish to consider settiement, you must contact the [identify the employing State Agency]
before any settlement is finalized.

Within thirty days of entry of a final judgment or settlement of a claim, POL § 17(3)(d)
provides that you are required to serve a copy of the final judgment or settlement upon the head of
the [identify the employing State Agency]. If the judgment or settlement is consistent with the
provisions of POL § 17, the head of the [identify the employing State Agency], or designee, will
certify the judgment or settlement for payment. The [identify the employing State Agency] then
submits its certification to this Office. If this Office concurs with the [identify the employing State
Agency]’s certification, payment will be made following the audit and warrant of the State
Comptroller.

Conditions for Intcrposing a Compulsory Counterclaim

If private counsel who represents you under POL § 17 determines that it would be legally
appropriate, beneficial to your defense, and in the interest of the State to interpose a counterclaim
on your behalf, your counsel may do se, subject to the following conditions.

1. In order for your private counsel to represent you on such a compulsory
counterclaim, you must agree that if presented with a proposed settlement of the
action against you and you reject the settlement, you waive any claims for
indemnification or payment you might have under POL § 17 for the amount of any
judgment, costs, and attorneys’ fees awarded against you in excess of the amount
of the proposed settlement.

2. You must assign to the State any damages awarded to you on the counterclaim up
to an amount equal to any judgment, costs, and attorneys’ fees awarded to the
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plaintiff against you. If there is an award in your favor in excess of any award,
including costs and attorneys’ fees, to the plaintiff, that excess amount will belong
to you. And in the event that your private counsel is successful on your
counterclaim and the plaintiff is denied any recovery, the entire amount of the
judgment will belong to you.

. Finaily, if the plaintiff withdraws the claims against you in the Lawsuit or the claims

against you are dismissed. before trial but your counterclaim remains pending,
private counsel will no longer represent you at State expense on the counterclaim
and you waive any claims for indemnification or payment you might have under
POL §17 for the amount of any judgment, costs, and attorneys’ fees awarded

against you.

This letter and the provisions of POL §§ 17 and 17-a should be carefully. reviewed by you
and can be explained to you by your private counsel. It is important that all procedures be followed.

Enclosures

Sincerely,

Ed J. Thompson

Assistant Attorney General in Charge
300 South State Street — Suite 300

Syracuse, New York 13202
Telephone: (315) 448-4800



Public Officers

§ 17. Defenae and indemnification of state officers and employees. 1.
(a) As used in this section, unless the context otherwise zequires the
tern "employas” shall mean any person holding a position by election,
appointment or amployment in the service of the state, inaoluding
clinical practice pursuant to subdivision fourteen of section two
hundred six of the public health law, whether or not compensated, or a
volunteer expressly authorized to participate in a state-sponsored
volunteer program, but shall not include an indepsndent contractor. The
term employee shall include a former employee, his estate or judicially
appeinted personal representative and persons who assist thes education
department or the department of health as consultants or expert
witnesses in the investigation or prosscution of alleged professional
misconduct, licensure matters, restoration proceedings, or criminal
prosscutions for unauthorized practics pursuant to title eight of the
education law or title II-A of the public health law. .

(h) For the purpeses of this seotion, the term Temployee” shall
include members, officers and other persons in the suploynent of the New
York state energy research and development authority, members of the
board of diractoras, officers and other persons in the employment of the
New York state science and technology foundation, and members of the
boaxd of directors. officexs and other persons in the employment of tha
New York etats olympic accommodations control corporation or serving on
ite board of directors on or before June thirtieth, nineteen hundred
alghty.

(c) For the purposes of this section, the term "employes" shall
inelude members of the atate patient qualification review board
appointed by the commissioner of Thealth pursuant to article
thirty-three-A of the public health law. '

{d) For the purposes of this section, the term Memployee™ shall
include directors, officers and employees of the facilitiues development
corporation.

(a) For the purposes of this section, the term "employme" shall
inolude diractors, offilcers and employeas of the environmental
facilities corporation.

{f) For the purposes of this section, the texm "employee” shall
include ombudsmen designated under section five hundrad forty-four and
section five hundrad forty-five of the executive law, and shall includa
such ocmbudsmen without regard to whether they are volunteers or paid
staff of the office for the aging or of designated substate ombudsmen
programs under the direction of the office. .

(g} Por the purposes of this aection, the term "employes" shall
include the members of the board, officera and employess of the greenway
heritage conservancy for the Hudson river valley or the greenway
council.

(h) For the purposas of this sectlon, the term “employee" shall
include members of the beard, officera and employees of the New York
local government assistance corperation.

(i) For purposas of this section, the tarm "employee™ shall include
the officers and employees of the Central Pine Barrena joint planning
and policy commission.

{3) For purposes of this section, the term "employee™ shall include
directors, officers and employees of the dormitory authority.

(k) For the purposes of this section only, tha term "employee™ shall
inelude any member, director, officer or employee of a soil and water



conservation  district created pursuant to section five of the scil and
water conservatlion distriots law who is working on a projsct which
recelives Zfunding from the state and has received approval by the state
soil and water conservation committee or who 1s carrying out the powers
and duties pursuant to article two of the soil and water conservation
districts law by working with any agenocy of the state as defined by
subdivislon five of section three of the soll and water conservation
distrigts law.

(1) For the purposas of thls section and consistent with the
provisions of section 13 of a chapter of the laws of 1997, ‘amending the
public authorities law, the public health law, the public cfficers law,
chapter 41 of the laws of 1927 relating to providing a retirement
incentive for certain public employeess, =and the civil service law,
relatlng to the creation of the Roswell Park Cancer Inatitute
corporation and providing for the rights, powers, dutles and
Jurisdiction of such corporation, the term “employee" shall - include
directors, officers and employees of the Roswell Park Cancer Institute
corporation. ’

(m) For the purposes of this section, the term “employee" shall
include the members of the spinal cord injury research boars within the
department of health. - ' .

"{n) For the purposes of this section, the term "employee™ shall
include directors, officers, and employees of the Governor Nelsan A.
Rockefeller emplre state plaza performing arts center corporation.

(o) For the purposes of this section, the term "employee™ shall
include. the directors, officers and emplovees of the state of New York
mortgage agency. ‘

{q} For the purposes of this section, the tarm "employea® shall
include the members, offlicers and employees of the tobacco settlement
financing corporation. ‘

{r) For the purposes of this section, the term "employes” shall
include the directors, officera, and emplovees of the state of New York
municipal bond bank agency and the directors, officers, employees,
trustees and other managers (howaver denominated), of any tax lien
entity (as defined in subdivision sixteen of section twenty-four hundred
thirty-two of the public authorities law) of the state of New York
municipal bond bank agency.

{a) For the purposes of this s=ection, the term Pemployee™ shall
include the members of the board, officars and amployses of the Wiagara
river greenway commission.

{t} For the purposes of this sgection, the term "employee" shall
include the members of the board, officers and employees of the
dormitory authority for purposes of section sixteen hundred sighty-l of
the publle aunthorities law.

* {u) For the purposes of this section, the term "employee"™ shall
include the mnembers of the empire state stem cell board within the
department of health.

* NBE Repealed Decembar 31, 2025

(v} For the purposes of this section, the term “emplovee™ shall
includs the members of the board, and officers and employees of the New
York city off-track betting corporation.

{w) For purposes of thilis section, the term "employee” shall include a
person certified by the office of court administration and paid by the
city of New York to serve @s a guardian ad Llitem in an action or
proceeding pending in the housing part of the clvil court of the city of
New York.

() For the purposes of this section, the term "employee” shall

2



include the members of the board, officers and employees of tha
dormitory authority for purposes of section sixteen hundred eighty-g of
the public authorities law. .

(y} Tor purposes of this asection, the term "amployee™ shall includa
members of the beoard, officers and employees of the Kew York atate
thruway authority or its subsidiaries.

(z} For purposaez of thie section, the term "employee"™ shall includs
memberas of the governing board, officers and employees of the New York
state canal corporation, .

2. {(a) Upon compliance by the employee with the provisiona of
subdivision four of this section, the state shall provide for the
defense of thé employee in any civil action or proceeding in any state
or fadara) court arising out of any alleged act or omission which
ogcurred or 1s alleged in the complaint to have oocurred while the
employee was acting within the scope of his public employment or duties;
or which is brought tc enforce a pravispion of section nineteen hundred
eighty-one or ninsteen hundred eighty-three of title forty-two of the
United States code and the act or omission underlying the action
ocourred or is alleged in the ocomplaint to heve occurred while the
employee was acting within the scope of his public employment or duties.
This duty to provide for m cdefense shall not arise whara such civil
action or proceeding ia brought by or on behalf of the state.

(b} Subject to the conditions set Zforth in paragraph (a) of this
subdivision, the employee shall be entitled te be represented by the
attorney general, provided, however, that the amployee shall ba entitled
to representation by private counsel of his cholce in any civil judicial
procesding whenever the attorney general determines based upon his
investigation and review of the facts and circumstances of the case that
representation by the attorney general would be inappropriate, or
whenevez a court of compatent jurisdiction, upon appropriate motion or
by a spacial proceeding, determines that a conflict of interest exlsts
and that the employsa 1s entitlad to be represented by private counsel
of his choice. The attorney general shall notify the employes in writing
of such determination that the employee is entitled to be represented by
private counsel. The attorney general may require, as a conditicn to
paymeant of the fees and expenses of such representation, that
appropriate groups of such employees be represented by the same counassl.
iIf the employee or group of smployees is entitled to representation by
private counsel under the provisions of this secticn, the attorney
general shall so certify to the comptroller. Reasonable attorneys’™ £ees
and litigation expenses shall be pald by tha state to such private
counsel from time to time during the pendency of the civil action or
proceeding subject to gertification that the employea is entitled to
representation under the terms and conditions of this section by the
head of the department, sommission, division, office or ageney in which
such employee ls employed and upon the audit and warrant of the
ccmptroller. Any dispute with raespsct to representation of multiple
employees by a single counsel or the amount of litigation expenses or
the reascnableness of attorneys' faees shall be resclved by the court
upon motion or by way of a special proceeding..

(c) Where the amployes dalivers process and a request for a defense to
tha attorney general as reguired by subdivision four of this sectilon,
the attorney general shall take the necessary steps including the
retention of private counsel under the terms and conditions provided in
paragraph (b) of subdivision two of this section cn behalf of the
employes to avold entry of o default judgment pending resolution of any
quastion pertaining tc the obligation to provide for a defenss.

3



3. (8) Tha state shall indemnify and save harmless jits employesa in
the amount of any judgwent obtained sgainst such employees in any state
or federal court, or in the amount of any settlement of a claim, or
shall pay such Jjudgment or settlement; provided, that the act or
omission from which such judgment or settlement arose occurred while the
employee was acting within the scope of his public employment or duties;
the duty to indemnify and save harmless .or pay prescribed by this
subdivision shall not arise where the injury or damage resulted from
intentional wrongdoing on‘the part of the smployee.

(b) An employee represented by the attorney general or by private
counsel purauant to this section shall cause to be submitted te the head
of the department, commission, divialon, office or agency in which he is
employed any proposed settlement which may be subject to indemnification
or payment by the state and if not inconsistent with the provisions «of
this section such head of the department, commission, division, office
or agency in which he is employed shall certify such settlement, and
submit such settlement and certificetion to the attorney general. The
attorney general shall review such propcsaed settlement as to form and
amount, and shall give his approval if in his judgment the settlement is
in the best interest of the stete. Nothing in this subdivision shall be
construed to authorize the state to indemnify and save harmless or pay
an employee with respect to a settlement not so reviewed and approved by
the attorney general.

(c) Neothing in this subdivision shall authorize the state to indemnify
or save harmless &an employee with respect to fines or ponalties, or
money recovered from an employee pursuant to article seven-a of the
state finance law; provided, however, that the state shall indemnify and
save harmless itas employees in the amount of any costs, #ttornays' fees,

- damages, fines or penalties which may be imposed by reason of an
adjudication that an employee, acting within the scope of his public
employment or duties, has, without willfulness or intent on his part,
violated a prior order, judgment, congsent .decree or stipulstion of
gettliement entered in any court of this state or of the OUnitad States.
The attorney general shall promulgate such rules and regulations as are
necassary to effectuate the purposes of this subdiviasien. )

(d) Upon antry of a final judgment agalnst the employee, oxr upon the
sattlement of the claim, the employee shall cause to be served a copy of
such Jjudgment or settlement, personally or by certifled or registered
mail within thirty deys of the date of entry or settlement, upon ths
head of the department, commission, division, office or agency in which
he is employed; and i1f not inconslstent with the provisions of this
section, such Jjudgment or settlement shall be certified for payment by
such head of ths department, commission, division, office or agency. If
the attorney general conocurs in seuch certification, the judgment or
gettiement ashall be paild upon the audit and warrant of the comptroller.
On or before January flifteenth the comptrcller, in consultation with the
department of law and other agencies as may be appropriate, shall aubmit
to the governor and the legislature an annual accounting of judgments,
settlements, fees, and litigation expenses paid pursusnt to this section
during the preceding and current fiscal ' ysars. Such acecounting shall
include, but not be limited to the number, type and amount of claims so
pald, as well as an estimate of claims to be pald during the remaindez
of the current fiscal year and during the following fiscal year.

4. The duty to defend or indemnify and save harmless prescribed by
this section shall be conditioned upon (i) delivery to <the attorney
general or an agsistant attorney general at an office of the department
of law in the state by the employee of the original or a copy of any
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sumnons, complaint, process, notice, demand or pleading within five days
after he is served with such document, and (ii) the full cooperation of
the employee in the defensa of such action or prooeeding and in defense
of any action or proceeding against the state based upon the same act or
cmission, and in the prosssution of any appeal. Buch delivery shall be
deemed a request by the employes that the state provide for his defense
pursuant to this seotiocn.

5. The benefits of this wsection shall inure only to employeas as
defined herein and shall not enlarge or diminish the rights of any other
party nor shall any provision of this aection be construed to affect,
alter or repeal any provision of the workers' compensation law.

6. This section shall not in any way affact the obligation of any
claimant to glve notice to the stata under section ten of the court of
claime act or any other provision of law.

7. The proviaions of this section shall not be construsd to impair,
alter, limit or modify the rights and obligations of any insurer undar
any policy of insurance.

B. The proviaions of this section shall apply to all actions and
procssdings pending upon the effective date thereof or thereafter
instituted.

2. Except as otherwise specifically provided in this section, the
provisions of this section shall not be construad in any way to impair,
alter, limit, modify, abrogate or restrict any immunity available to or
oonferred upon mny unlt, entity, officer or employee of the state or any
other level of government, or oany right to defense and/or
indemnification provided for any governmental offlicer or enployes by, in
accordance with, or by reason of, any other provision of state or
federal statutory or common law. )

10. If any provieion of this section or the applicatien thereof to any
person or circumstance be held uncenstitutional or invalid in whole or
in part by any oourt of competent jurisdiction, such holding of
unconstitutionality or invalidity shall in no way affect or dimpair any
cther provision of this section or the application of any auch provisjion
to any other pezson or circumstance.

11. The provisions of this section shall not apply to physicians who
are subject to the provisiona of the plan for the management of clinical
practica income as set forth in the policies of the board of trustees,
title 8§, New York ocodes, rules and regulations, regarding any oivil
action or proceeding alleging some profeasional malpractice in any state
or federal court arising out of the physician's involvement in olinical
practice as defined in that plan, provided howaver, that the provislons
of this section shall apply when a claim or proceeding arises while the
pPhysiclen was acting on behalf of the state within the acopes of such
physician's public employment or duties.



Public Officers

§ 17-a. Reimbursement of funds paid by atate agencies and state
entities for the payment of awards adjudicated in sexual harassment
claims, 1. As uged in this section, the term "employee” shall mean any
perscn holding a position by selection, appointment, or employment in the
service of the state of New York, whether or not coenmpensated. The tarm
"employee" shall include & former employee ox judicially appointed
parscnal representative. ‘

2. Notwithstanding any law to the contrary, ary employee who has been
subject to a final judgment of personal liahility for intentional
wrongdoing relatad to & claim of sexual harassment, shall reimburse any
state agency or entity that makes a payment to a plaintiff for an
adjudicated award based on a claim of sexual harassment resulting in a
Judgment, for his or her  proporticnate share of such judgment. Such
employee shall personally reimburse auch stats agency oxr entity within
ninety days of the state agency or entlty's payment of such award.

3. If such employee fails to reimburse such state agency or entity
pursuant to subdivision twoc of this section within ninety days from the
date such state agency or entity makes a payment for the financia]
award, the comptroller shall, upon obtaining a money judgment, withhold
from such employee's compensation the amounts allowable pursuant to
peotion fifty-two hundred thirty~cne of &he oivil practice law and
rules,

4. If such employee is no longer employed by such state agency or
entity such state agency or entity shall have tha right to receivae
reimbursement through the enforcement of a monay judgment pursuant to
article fifty-two of the civil practice law and rules,



