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SUPREME COUP.T OF THE STATE OF NEW YORK

::Tl:_:1T:t:::::::___ -------x
In the Matter of the Application of RACHEL Index No-
SADY and MARIO M. CASTRACAN, L247L/9L

Petit ioners '

for  an Order ,  pursuant  to  Sect ions L6-LOO,
L 6 - L O 2 ,  l - 6 - L 0 4 ,  1 6 - L 0 6  a n d  1 6 - L l - 6  o f  t h e
Elect ion Law,

-against- AIiISWER AIID
OBi'ECTIONS TN

Hon. J. EMMETT MURPHY, Adrninistrative Judge of POINT OF LAW
the City Court of the City of Yonkers, State of
New York,  ANTHONY J.  COLAVITA,  Esg. , Ind iv idual ly
and as Chairman WESTCHESTER REPUBLICAN COUNTY
COMMITTEE, DENNIS MEHIEL, Individually and as
Chairman, WESTCHESTER DEMOCRATIC COUNTY
COMMTTTEE, RICHARD L. WEINGARTEN, ESq.,
Individually and as former Chairman WESTCHESTER
DEMOCRATIC COUNTY COMMTTTEE, VINCENT NATRELT,A,
Individually and as Chairman WESTCHESTER
CoNSERVATTVE COUNTY COMMTTTEE, LLOYD KrNG, JR.
and HON. CAROLEE SUNDERLAND, Comrnissioners
Constituting the WESTCHESTER COUNTY BOARD
OF ELECTIONS of the State of New York,

Respondents,

for an Order (1) declaring invalid the three
Petit ions purport ing Respondent Hon. J. EMMETT
MURPHY as candidate for nomination by the
Democratic Party, Republican Party and
Conservative Party for the public off ice of
Judge of the County Court of the County of
Westchester, State of New York, in the Primary
Elections to be held on Septernber 1-2, l-991 and
as the nominee for such off ice of said three
pol i t ica l  par t ies,  in  the genera l  e lect ion to
be held on November 5,  L99l - ,  and (2)  s t r ik ing
his name from the respective ballots to be used
in the Prirnary Election and i-n the general
election to be held on said respective dates

-----x
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RESPONDENTS HON. J. EMMETT MURPHY, DENNIS MEHIEL, and

L



: . .

RICHARD L. WEfNGARTEN, ESQ., bY their attorney, ALAN D. SCHEINKMAN,

ESe, as and, for their answer to the Petit ion hereinr resPectful ly

state as fol lows:

IN ANSWER TO TIIE PETTTTON

1,. Deny having knowledge or information suff icient to form

a belief as to the truth of the al legations set forth in Paragraphs

1 and 2 of  the Pet i t ion.

2.  Admit  the a l legat ions set  for th  in  Paragraphs 3,  4 ,  5 ,  6 ,

7 ,  8 ,  g ,  1 0 ,  a n d  l , L  o f  t h e  P e t i t i o n .

3. Deny having knowledge or inforrnation suff icient to forrn

a belief as to the truth of the allegations set forth in Paragraphs

L2 and 13 of  the Pet i t ion.

4. Admit the al legations set forth in Paragraphs l-4 and 15

of  the Pet i t ion.

5. Deny having knowledge or inforrnation suff icient to form

a belief as to the truth of the al legations set forth in Paragraphs

16 and L7 of  the Pet i t ion

6. Adrnit the al legations set forth in Paragraphs l-8 and l-9

of  the Pet i t ion.



7. Deny having knowledge or information

a belief as to the truth of the al legations set

20 and 21 of the Peti t ion.

sufficient to form

forth in ParagraPhs

8. Decline to respond to the al legations set forth in

Paragraph 22 and 23 in that such al legations improperly al lege

matters of law, which must be referred for decision by the Court.

9. Deny each and every al legation set forth in Paragraphs

24 ,  25 ,  26 ,  27  ,  and  28  o f  t he  Pe t i t i on .

10. Respondents are unable to respond to the al legations

purportedly set forth in Paragraphs 29, 30, 31, and 32 of the

Petit ion upon the ground that said Paragraphs are either incomplete

or unintel l igible on the copies sented by Petit ioners.

11. Deny each and every allegation set forth in Paragraph 33

of the Petit ion.

L 2 . Respondents are unable to respond to the allegations

p u r p o r t e d l y  s e t  f o r t h  i n  P a r a g r a p h s  3 4 , 3 5 ,  3 6 , 3 7 ,  a n d  3 8  o f  t h e

Petition upon the ground that said Paragraphs are either incomplete

or unintel l ig ib le on the copies served Uy eJt i t ioners.

13. Deny each and every al legation set forth in Paragraphs 39

and 40 of  the Pet i t ion.



14. Deny having knowledge or infornation sufficient to form

a belief as to the truth of the allegations set forth in Paragraph

4L of  the Pet i t ion.

l -5. Deny each and every al legation set forth in Paragraphs

42 ,  43 ,  44 ,  and  45  o f  t he  Pe t i t i on .

16. Deny having knowledge or inforrnation sufficient to form

a belief as to the truth of the allegations set forth in Paragraph

46 of  the Pet i t ion.

L7.  Adni t  the a l legat ions of  Paragraphs 47 and 48 of  the

Pe t i t i on .

18. Deny each and every al legation set forth in Paragraphs 49

and 50 of  the Pet i t ion.

l-9. Deny having knowledge or infonnation suff icient to form

a belief as to the truth of the al legations set forth in Paragraphs

5l- and 52 of the Petit ion.

20. Adnit the al legations set forth in Paragraph 53 of the

Pe t i t i on .

2L. Deny each and every al legation set forth in Paragraphs 54

and 55 of  the Pet i t ion.



22. Deny having knowledge or information sufficient to form

a belief as to the truth of the alLegations set forth in Paragraphs

55 and 57 of  the Pet i t ion.

23. Deny each and every al legation set forth in Paragraph 58

of  the Pet i t ion.

NS AND FOR A TIRST IFFIRUAITTVE
DEFENSE AND OBJECTION IN POINT
OF LAW PURSUANT TO CPLR 404 (AI

24. The Court lacks jurisdict ion over Respondents DENNIS

MEHIEL ANd RICHARD L. WEINGARTEN.

A8 A}ID FOR A SECOND AFFIRI,I.ATIVE
DEFENSE AITD OBi'ECTION IN POTNT
OF LAW PURSUANT TO CPLR {04 (A)

25. The proceeding is fatal ly defective in that Petit ioners

fai led to narne and serrre aII necessary part ies.

A8 II{D FOR I !r�TRD AFTTRUAITIVE
DEFENSE AND OBJECTION IN POINT
OF I,AIV PURSUANT TO CPLR 404 (A)

26. This proceeding was not tirnely Jmmenced and is tine-

barred.

I
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Pet i t ioners.

28.  Pet i t ioners lack s tanding to

pursuant  to  Sect ions 16-L04 and 15- l -06 of

A8 AI{D FOR A FOURTE AFFTNUITTgE
DEFENSE AND OBi'ECTION IN POINT
OF LAW PURSUANT TO CPLR {O4 (a)

This proceeding is barred by laches on the part of

AS AND FOR A FIFTII AFFIRI{.ATIVE
DEFENSE A![D OBiIECTION IN POINT
OF LAW PURSUANT TO CPLR 40{ (a)

init iate a proceeding

the Election Law.

A8 AND FOR A sIXlTH AFFTRUATIVE
DEFENSE A}ID OBJECTION IN POINT
OF LAW PURSUANT TO CPLR 404 (a)

29. Petit ioners have fai led to exhaust their administrative

remedies.

AS AND FOR A SEVENTH ATFIR}I,ATIVE
DEFENSE AND OBJECTION IN POINT
OF LAW PURSUANT TO CPLR 404 (a)

3 0 . By virtue of the prior conmencement by Petitioner l{ARfO

M. CASTRACAN of an identical proceeding, al leging the same

purported cause of action and cIaim, in the Suprerne Court, Albany

County, Index No. 6056/gO, which proceeding was terminated by order

of the Suprerne Court, Albany County, entered October L7 , l-990,



which order was affirmed

Departrnent, Petitioners are

contained in their Petit ion

by the Appellate Division, Third

barred from asserting the allegations

by the doctrine of res judicata.

M. CASTRACAN of an identical proceeding, al leging the same

purported cause of action and c1aim, in the Supreme Court, A1bany

County, Index No. 6056/90, which proceeding was terminated by order

of the Supreme Court, Albany County, entered October t7, L99O,

which order lras affirmed by the Appellate Division, Third

Department, Petit ioners are barred from assert ing the al legations

contained in their Petit ion by the doctrine of col lateral estoppel.

Eg AND FOR A FTRST CROSS-UOTTON

32. The Petit ion fails to state a cause of action upon which

relief rnay be granted.

3 1 .

3 3 .

AS AND FOR A 8EVEIITE AFFIR}I.ATIVE
DEFENSE AIID OBJECTION IN POINT
OF LAW PURSUANT TO CPLR ,104 (a)

By virtue of the prior commencement by Petitioner !{ARfO

AS AND trOR A gEEOND EROSS-UOETON

The al legations set forth in the Petit ion are

and without rnerit and, therefore, the conmencement

Proceeding constitutes fr ivolous conduct for purposes of

fr ivolous

of  th is

Par t  L30



of the Rutes of the Chief Adrninistrator of the New York State

Courts. This Court is reguested to award costs, including

reasonable attorneysr fees to Respondents, and to impose

appropriate f inancial sanctions upon Petit ioners and their

at torneys.

WHEREFORE, Respondents HON. J. EMMETT MURPHY, DENNfS

!{EHfEL, and RICHARD L. WEfNGARTEN, ESQ., respectfully reguest that

this Court, enter judgment herein as fol lows:

a) dismissing the Petit ion and denying Petit ioners al l

of the rel ief therein reguested;

b) awarding reasonable attorneysr fees and

disbursements to Respondents i

c) imposing sanctions upon Petit ioners and their

attorneys;

d) awarding Respondents the costs and disbursenents of

this action, as well as such other, further and different rel ief as

to the Court may seem just and proper.

Dated:  Whi te Pla ins,  New York
August  9 ,  1991-

Yours ,  e tc .

AI,AN D. SCHEINKMAN, ESQ.
Attorney for Respondents Murphy,

Mehiel and Weingarten
3 Barker Avenue
Whi te Pla ins,  Nen York LO6O1
( 9 1 4 )  6 8 6 - e 3 L 0



TO: ELMGLfANO, ESQ.
Attorney for Petit ioners
L250 Central Park Avenue
P . O .  B o x  3 l - 0
Yonkers, New York 10704
(eL4)  423 -0732



STATE OF NEW YORK

COUNTY OF WESTCHESTER

\|ERTFTEATTON

)
s s .  :

)

RfCHARD L. WEINGARTEN, being duly sworn, deposes and

says:

I am one of the Respondent in the above entit led

proceeding; I make this verif ication on behalf of uryself and

Respondents Hon. J. Emmett Murphy and Dennis Mehiel, dS we are

united in interest within the neaning of CPLR 3020; I have read

the foregoing Answer and the same is true to rny own knowledge,

except, as to the matters therein stated to be alleged upon

information and belief and as to those matters I believe it to be

true.

RICHa;RL L. WErN

Sworn to ore me this
u s t , 1 9 9 1

L O
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ANSWERAND OBJEETTONS TN POTNT OF I,AW
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SUPREME EOURT OF THE STATE OF NEW YORKCOUNTY OF WESTCHESTER 
'VA..

In the ltatter of the Applt"rt io,
sADy and MARro u. casri.icaH, 

\-nrJr,

peti t ioners,
for an order, pursuant to-sect ion"- i6-rooo,
16-102 ,  16 - l_04 ,  fO_ fOO " r ra  16_116  o f  t heElect ion Law,

Tr9N. r. EMuErr liHiiff:+drnintsrrative .rudse orthe ci ty court " t  ine'ci iy of yonkers, state of
_ f l " t  Yo rk ,  e t  a l  .  

- - - r  v !  r v r r ' \E r ' r i '  uEaEe  o f

Attorney for

ALAN D. SCHEINKMAN
ATTORNEY AT LAW

Petltloners
3 BARKER AVENUB

WHITE PLAINS, NEW YORK 1060I
(914) 686-93r0

Attora,ey(s) for

FAX (9t4) 686_91tn

To:

Seruice of a copy of thc within
ia hereby ol:rnitted.

tr that ttw within 
2a (cert-i,fua) tnu copy of aNorlcE oF enteted in tlw olfas of tttz ebrk otttii#nin namcd Cou,rt onENrRy rr ___ _r tu uJ afw .w..,Lnrn namod uourt on 

fi

tr that an ordcr of whinh tlu within ia a tnu copg witt be.preamted, for eettlzrnent to thz Hon.
NOTICE OF

SETTLEMENT at oruofthzjuaar,6ftlriiiu,nni^ic;;,
on n ,at  M.

Dated:

To:

Attornq(s) for

PLEASE TAKE NOTICE
o
6

t
o

7x

z

ALAN D. SCREINKMAN
ATTORNEY AT LAW

3 BARKER AVENUE
WHTTB PLAINS, NEW YORK IO6OI

Anorney for


