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A! f l fHONY J. 'COLAVITAT Er  ChaLrman
o f  t he  Wes tche l te r  Repub l l can
Coun ty  Comn l t t ee ,  s t  11 .  ,

RegorJndentE.

PgR CURIA.I.T.

Appea l  f rom en order  o f  the  Suprerne  Cour t  (Kahn,  J .  ) ,  en tered
O c t o b € r  ! 1 ,  1 9 9 0  l n  A l b a n y  C o u n t y ,  w h l c h  d l g m l s c e d  p e t l t L o n e r g '
a p p l l c a t l o n ,  l n  a  p r o c e e d l n g  p u r s u a n t  t o  E l e c t l o n  L a w  S  l 5 - 1 0 2 ,  t o ,
ln teJ i  a I la ,  dec la re  lnva l ld  the  cer t l f l ca tea  o f  norn lna t i .on  nan lng
var toug reapondents  as  cand lda tee  fo r  the  o f f l cee  o f  Jus t lce  o f  the
Supreme Cour t  and Sur rogate  fo r  the  N ln th  Jud lc la l  D ls t r l c t  ln  the
NovCmber  5 ,  f990 genera l  e lec t lon .  . '

Pe t l t , loners  comnenced th ls  p rocecd lng  cha l leng lng  the
nomlnat lone o f  var lous  c lnd lda tee  fo r  Jud lc la l  o f fLcer  ln  the  N ln th
Jud lc la l  D lE t r l c t  r rho  had been c t ress-endorsed by  bo th  the  Repub l lcan
and Democ la t l c  par t iee .  Accord lng  to  p€ t l t lonere ,  the  c ross
€ndoreement  o f  the  Jud lc ta l  cand lda teg  v lo la ted .  the  NY Congt t tu t ton

'and E lec t lon  Law tn  tha t  I l  sarved to  d lg .en f ranch lse  the  vo ters  o f
the  N ln th  Jud le ta l  D l t t r l c t .  In  tho l r  pe t lL lon ,  pe t lL loners  aought
to  vo ld  what  they  c la lmed to  be  an  11 lcga l  th ree-year  p lan  eng lneered
by var lous RepublJ,can and Democrat lc Execut lve Comrnl t teer of  i t re
count les  1n  the  N ln th  Jud lc la l  D l r ts lc t  whereby  l t  was  apparentJ ,y
agreed upon ln advarree that certaln candldaiet  would be
croE8-endorged by  the  po l l t tea l  par t lee  lnvo lved,  Ae lde  f ro rn
raquest l .ng lhat  the plan be declarad votd,  pet l t i .onere aleo regueated
thBt  the  nomlnat lone and nomlnat lng  cer t l f l ca tec  o f  cer ta ln  o f  the
lnvq lved cand lda tee  be  vo lc led  and th€  Jud lc ia l  convent lons  be  ordered
reconvened.

In  ?n81e l1n9r  respondent8  a l l cqad v l r loue  de feneer ,  lnc lud lng
I a c k  o f  J u r l s d l c t l o n  a n d  e t a n d l n g ,  i a l l u r e  t o  J o l n  n e c e s s a r y  p a r t i e s
and fal lure to state a caqse of  act lon.  t l ro ol  th€ rerpondentr  rnoved
to  d lgmlca-  the  p€ t l t lon ,  Supranre  Cour t  Epec t f l ce l l y  de l lded no t  to
addreeg lny  p rocedurar  lgeues  and chog6 tb  a rsmlsg  Lhe pe t , l t lon  on
the  ner i i ! '  The cour t  found tha t  the  c roas  endersornent -o f  Jud lc la lcand lda t l l  lau .noc  proh tb i . ted  by  ' *he  E lac t lon  Law and,  g lnce  ths
cha l lengoo. :a ld tda tes  wers  p roper ly  norn lna ted  by  the  convent  j .onr ,  no,  r€ l le f  dourc l  p .  g ranr€q.  t i r rg -appear  by  pe t l t t iners  to r rowed.  ;
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TJhlIe pet l t loners- undoubtedly ralae geverat  lnterest lng laauee'

relat fn j  to the propr loty and appioprtatenegc of  the'-pracglce- of

{rrdic ia l  cross endorsenentgr w€ iannat cfmplY lgnore- the,  Iegt t tn l tE" - , ,
3 ; ; ; ; ; "1 - ;b j " " i ron= ra lsed by  raspondent l r  ag  d td  Supreme Cour t

i ; - ; ; ; ; ; - io -m6t .  exped l t ious ly  exp lb re  ths  mar l tg  '  Accord lng ly ,  a

n i f . " t  d iscuae lon  o f  the  per t lneng po ln te  1o l lowa.

In I t la l l y ,  we must  agr€6  w l th  responder r ts  t l ra t "pe t l€ lo?erg  have

ta f led  io -Jo ln  nec66Bary  par t les  tn  th ls  p roce€d lng ;  Notab ly r .

oet l t loners named as pai t lee 9+fY three of  the Judlc ia l '  candldateE

ff i ; - ; ; - ih.  chalrenqed cert t l lc i tes of  nonlnat, lon and nomlnaLed aL

the  lg90 convent lons  even though pa t l t tonera  obJec t  ln  te rmg wh lch '

lnd lca te  thar  iney  are  cha l len{ tng  tne  cer tL f l ca tes  ln  the l r  en t l re ty

and are r"qn"* i ing n""  Judlc l 'a i  c6rrvent lonE. Thts eourt  hee'  sald ln

the  pas t  tha t  whe i  a  ca i t l f l ca te  o f  nomlnat lon  tha t  covered a  number

of candldaLes ls chal lenged l r r  a proceedtng that '  ?gugl t t  to lnval ldata

the  cer t l f t ca te  and requ i re  a  n€w Par ty  caucus ,  a l l  the  nomlneeg on

Ehe cer t l f  l ca te  must ,  b ;  Jo tned s j .n ie ,  t t  the  pe t t t lo l  . I s  g ran ted '

; i l ; y - ; ; ; ra  a r i -ue  d lsqua i l f led  ss  car td lda tes  ind  wou ld  run  the  r l sk

; ;  i ibt  U"fr ,q nomlnated at  the new caucu! (q"?,  Mqttef  .  g i .  Sahle\ .v

CgU-aha!, 9_z eoza n6t gl i ' i .  n*"", Lh9 i ' i lnts-ot at:.Ttre canatda{er
nomlnated  to r  gupreme dour t  JusCice ,  and no i '  Jus !  thoge '  epec l ! l ca l l y

CrOSs-endO1ged,  Are  "Lnex t1 . l can ly  ln te rwgvgnr r  and,  the fe fOfe ,  they

w€r€ neceBsary part , les (g-" . ,  Mat ier  gJt-Mccgi l l  u-E1q9! !  \00 AD2d 635'

a id i  c f  . ,  Mar . re r  g t  c reang i in  v  o  Fof ixe ,  l l - rqyza  846) . l '

I t  ghould aleo be noted that,  €ven though pet, t t lonert  contend

tha t  tho  €n t l re  c roeB endoreemant  p lan  was a l legeOty .  agreed- - lo  by  the
'exacut lve  

comml t teea o f  bo fh  par t lee  ln  each county  ln  the  N ln t 'h

Jud lc ta l  D ls r r l c t ,  they  d1d n l t  name th€8e comml t teee as  par t l s8 .

fu r ther ,  o f f l cers 'e lec ted  !n  the  convent lons  tha t  a r€  reques ted  to  be

1 p"t l f lonere lncorrect ly r t ,ate that  respondsntg'  procedural  -  _
argum€ntg  shou ld  no t  be  add iossed g l t i ce  thoae par t les  dLd no t  t l l e
no f lcee  o f  appea l  f ro rn  Suprerna  Cour t ' s  dec ls lon '  S lnce  respondents
wer€  no t  .aggr ieved by  Sup lemo Cour t 'g  dec ls lon  tn  the l r  favor l  l t .wag
not necessary for  t t r l rn t i  appeaj .  (ESg, LcnegJi ln,  ! . ,9 '  v Sg.Slgt  I I2

A D 2 d  5 6 6  )  .

2  S l t t " "  peL l t lonars  cha l le r rge  a I I  espec ts  o f  . the  .  c ross
endorsement  p lan  and requeet  tha t  l t  be  d tc la red  vOld  ln  l te
en t l re ty ,  l t -  ehou ld  a leo  be  no led  tha t  1989 cand lda tee  naned tn  tha
Zro",  endorsemant plan w€re also not Jolned by pet l t lonels ln the
proceed lng  nor  1e  there  any  lnd tce t lon  tha t  obJec t lons  aga lns t  lhe l r-nomthat lons  

w€r€  t l rne ly  f  1 led .



Volded and reconvened. would aleo have h. l  
!o b+ Jolnedr 6lnce theyn lgh t  no t  be  appo ln ted  a t  the  requ" r i * l  reconvened convent l0ns  (gL , ,l t f l l teE of  f lqhler v Cal lahaq, supia).  i r ,  adort iJn,  to the extenr- thatpet l t lonera seek to prohlbl t  GiEain nimlnees i i ; ;  iunntng for of f lce'1n  the  N lnrh  J rud lc la r .  D ls t r l c t ,  the  eo i rds  o i  i i J " t ion  o f  

-each 
"ounty1n the  d ls t f l c t  a re  a - r ,eo  apparenr ly  neceesaSy par t lee  s lnce  th 'seBoards are r€sponslbte gor-Lrre '  coniu i i -or  i ia" i r ; ;J-rn rhose counr lee(see,  E lec t lon  Law s  3 -506) .  r i re  i i i - rg  c rear  in i i  fa l ru re  to  ro lnnec.saary par t lea ln  a  proceedlng pursuant  to  t r re  i rect lon Law [ r1orto  the t lme prescr lbed ior , rnr r r . i t ing-Juch e pro ieeolng regul resdrsmlssar or rhe p€rlr , lon 

JF.?.€, ui i lE"-rr_-d.G-;- i lg l+-g;r  Elecr_rcnsg' !  Stat 'e  d  x ' r ' ,  57 i rY2c 534 ' t :  J r r - *  pot i t tor r=erq-ra l rure to  ro ln
l:"::;:ilrn::::::ri: . 

thls proceedlns i"' opp",;;;;3 ti,i" 
-iiJ"iloiIg

Al thouoh we a lso  have grav .  doubts  about  th€  s tand lng  o !pe t l t roners  i  t t  1s  unnecess i ry  to  " *p io" "  t ,h ls  and o ther  lEsuegraroed bv rhe p ' r r les dus to 6ut  r*r i r i i l "n ; r  ; i ; ;  ior .gorng rgsue.
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Order  a f f l rmed,  w l thout  eoc ts .  
.

MAHONEY 1  p ,J ,  I  MIKOLL,  LEVINE,  cREl {  I I I
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f

and HARVEY, JJ, ,  concur .

3  Another  basrc  for  d lsmtgsal  0 f  th ls^proceedlng 1s pet l t lon€rs,fa l lure to  .€rve the At to t l?v:g" l " ru i - ' lqea t -  2a wer is te in_Korn_Ml l .er ,Ny  c l v  p rac  ! r  22L4 .05 ) .  rn "  s ta re  eJa rd  6 i  E l " ; r i ; ; ; ,  naned  rn  rhepe t l t t on ,  Ls  undoub ted ly  a  
: : : : :  ; oJ ; -? iue ,  E tec r ion - r . , . o ,  s  3_ l0o ) ,cpLR 2214 reoulres that an order to ir .r , :w c6uae served upon a stat6body or  o f f lc 'er  must  arso be served on the At torney_Generar( c P r R  2 2 1 4  t d l  )  .


