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purport ing to designate Respondent Hon. J. EMMETT MURPHY
as candidate for nomination by the Democratic Party,
Republican Party and Conservative Party for the public
off ice of Judge of the County Court of the County of
Westchester ,  State of  New York,  in  the Pr inary Elect ions
to be held on September L2,  L991,  and as the nominee for
such of f ice of  sa id three pol i t ica l  par t ies,  in  the genera l
e lect ion to  be held on November 5,  L99L,  and (2)  s t r ik ing
his name from the respective ballots to be used in the
Prirnary Elections and in the general election to be
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SUPREME COURT OF THE STATE OF NEW YORK
APPELT,ATE DIVISION: SECOND DEPARTMENT

- - - - - - - - -x
In  the Mat ter  o f  the Appl icat ion of
RACHEL SADY et  ano. ,

STATEMENT PURSUANT TO
CPLR 553L

,  Pet i t loners-Appel lants ,

For  an Order ,  Pursuant  to  Ar t ic le  1-6
of  the Elect ion Law,

!{estchester County
-aga ins t -  C le rk t s  I ndex  No .

L247 L/sL

HON. J. EI{II IETT I i IURPHY, €t. dI.,  ANd
WESTCHESTER COUNTY BOARD OF ELECTIONS,

--:::T:illll:ll:r:::::l-- -*
1. The Index Nunber of the case in the Court below is

L247  L /eL .

2 .  The  fu l1  names  o f  t he  o r i g ina l  pa r t i es  a re  as

fo l l ows :

Rachel  Sady and Mar io  Castracan,  Pet i t ioners i  Hon.  J .

Ennet t  Murphy,  Anthony J .  Co1avi ta ,  Esg. ,  Westchester

Republican County Cornmittee, Dennls Mehiel, Westchester

Democrat ic  County Commit tee,  Richard L.  Weingar ten,

Esq. ,  V ineent  Natre l la ,  Westchester  Conservat ive County

Commi t tee ,  CommLss ione r  L loyd  K ing ,  J r . ,  Commiss ione r

Caro lee C.  Sunder land,  Respondents.

3. The Court and Corrnty in which the action was

commenced was Supreme Court, Westchester County.



4. The proceeding was commenced against Respondents in

or about August 2t 199L. Answers by Respondents Colavita and by

Murphy, Mehie], and Weingarten were interposed on or about August

7,  L99L and August  L2,  L99L,  respect ive ly .

5. This is an appeal from a Decision/Order made by

Hon. Vincent Gurahian, in the Suprene Court, Westchester County,

dated August L3, L99L and entered on August L4, l-991.

6.  This  is  an appeal  upon the or ig ina l  Record.

Dated: Yonkers, New York
Augus t  L9 ,  L991

ELMGLfANO, Esq.
Attorney for Petit ioners-Appellants

Of f ice Address:

. 1250 Central Park Avenue
Y o n k e r s ,  N .  Y .  L O 7 O 4

Mai l ing Address:

'  P . O .  B o x  7 0
Gedney Station
W h i t e  P 1 a i n s ,  N . Y .  1 0 6 0 5 - 0 0 7 0



PRELTMTNARY STATEMENT

Petit ioners seek review of an order of Hon. vrNcENT

GURAHTAN, dated August 13, t-991- and entered August L4, L9gL,

granting the motion of Respondent coravita (par. Ll of his

Answer) to dismiss the proceeding on the ground that the petit ion

fai ls to state a cause of action. This proceeding, commenced

under Art icle L6 of the Election Law, by order to show cause and

Pet i t ion,  seeks to  inval idate Repubr ican,  Democrat ic ,  and

Conservative Party designating petit ions purport ing to designate

Respondent Murphy as a candidate for nomination for a vacancy in

the off ice of Judge of the County Court of Westchester County, to

be voted for in the prinary erections on september L2, l-99L and

in the generar elections on Novernber 5, L99L, and to str ike his

name from the respective ba1Iots.

The Lower court made the forrowing serious errors--

which, separately and correctively, require reversar and this

Cour t rs  innediate remedia l  
.act ion:

(1)  i t  er red in  fa i l ing to  accept  as t rue ar1

Pet i t ioners I  factual  a l legat ions and reasonable in ferences

theref rom, as requi red by law on a mot ion to  d ismiss i  or ,

arternativery, holding an evidentiary hearing as to disputed

fac ts ;

(2) i t  erred in concluding that the subJect cross-

endorsernent contract was not i11egaI or unconstitut ional, and

then summari ly holding that Petit ioners did not state a cause of

action to warrant the rel ief requested.
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OUESTTONS PRESENTED

L. rs a cause of action stated by a petit ion alleging that:

Respondents, two najor polit icar parties, the conservative

Party, their chairmen, their judiciar nominees, and others:

( a )  e n t e r e d  i n t o  a  c o n t r a c t  t o

exchange Supreme Court, Surrogaters Court,

County Court and Farnily Court Judgeships,

over a three-year period, including creating

contracted-for resignations by the proposed

judic ia l  nomineesr  ds weI I  as the p ledge of

such nominees, once elected, to make their

future judicial appointments in accordance

with the reeommendations of such party

Ieaders;  and

(b) caused such agreement to be adopted

in written resolution forrn by the Executive

Committees of their respective parties; and

(c) performed and implernented such

agreement by ( i) nominating the proposed

j  u d  i c i a l  n o r n i n e e s  a t  t h e i r  r e s p e c t i v e

jud ic ia l  nominat ing convent ions,  and ( i i )

f i l ing the requis i te  respect ive designat ing

pet i t ions;  and

- 2 -



(d)  assured the i le lect ionr  of  such

judic ia l  nominees in  the genera l  e lect ions

held on November 7 , l_989 and November 6,

l -990,  by running an ident ica l  s la te of

judicial candidates on the ballot of the two

major  po l i t ica l  par t ies and the Conservat ive

Partyi and

( e )  a s s u r e d  t h e  r r e l e c t i o n r  o f

Respondent Murphy in the general election to

be held on November S, l-991., with only token

opposit ion by the Right-to-Life trdummyr; and

( f )  ef fect ively disenfranchised

voting public of rights guaranteed under

Constitution of the State of New york

the New York State Election Law.

The Lower court answered tNor, holding, as a matter of 1aw, that

an agreement to appoint judges by uti l izing reciprocal cross-

endorsements to evade contested elections are not i l legal or

unconstitut ionar, that the petit ion did not state a cause of

act ion ent i t l ing Pet i t ioners to  jud ic ia l  re l ie f ,  and d isrn issed

the Petit ion.

the

the

and
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STATEMENT OF FACTS

At various times and places in or about 1989, the two

Chairmen of the Westchester Republican and Democratic county

Committees, ANTHONY COLAVfTA ("CoLAVfTA") and RICHARD WEINGARTEN

( TTWEINGARTENI| ) ,  with the aid and assistance of their respective

legal  counsel ,  cuY PARrsr ,  Esq.  and Lours A.  BREVETTT,  Ese. ,

negotiated a cross-bartering contract (herein cal led rthe Three

Year Planrr ) .  The terms and condi t ions thereof  hrere reconf i rmed,

spelled out, mernorial ized and documented in the Resolution

(Exhib i t  r rArr  to  the Pet i t ion) ,  adopted by the Execut ive

Cornrnittees of the Republican and Dernocratic County Committees of

the f ive counties cornprising the Ninth Judicial Distr ict, prior

to the 1989 Judicial Noninating Conventions. The Three year

Plan was arso agreed to, approved and rati f ied by the 1999

judicial norninees for Ninth Judicial Distr ict, Republican ALBERT

J. EMANUELLT, Esq. , Republican HoN. JosEpH J. wrDreE, and

former Chairman of the Westchester Dernocratic County Comnittee,

SAMUEL G. FREDIjIAN, Esq.

fn exchange for mutually agreed-upon cross-endorsernents, the

leaders of the Republican and Democratic Party Chairmen in the

Ninth Judic ia l  Dis t r ic t  cut  the fo l lowing deal :

l-.  In 1989, one Democratic Supreme Court

judgeship was to be traded for two Repubrican supreme

court judgeships. An identicar slate comprised of the

three aforementioned agreed-upon judiciar nomiminees

-4 -



was to appear on the Repubrican and Democratic r ines of

the bal lo t  a t  the 1989 generar  e lect ion.  These three

nominees hrere Republicans EMANUELLT and JruDrcE, and

Democrat FREDMAN1.

2 .  f n  1990  (assuming  the i r  po l i t i ca l l y

guaranteed election in 1989) , Republican E!,tANttELLr

would resign from the off ice of Supreme Court judge, to

which he had been elected for a l4-year term, so that

he could run for surrogate of westchester county (and

thereby preserve the contror and substantiar patronage

of that off ice for the Republicans2, subject to the

shar ing p ledge,  here inaf ter  descr ibed) .  In  return,

sitt ing Democratic Westchester County Judge, Hon.

FRANCIS A. NICOLAI, would move up to the seat on the

Supreme Court, which the Republican EMANUELLI had

contractuarry bound himserf the year before to vacate

by res ignat ion but  seven (7)  months af ter  h is  induct ion

as a Supreme Court judge.

L Both Republican EMANUELLI and Democrat FREDMAN were
practicing rawyers, with no prior judiciar experience, but with
considerable poli t ical experience. Republi-an EMANUELLI had
worked closely with Mr. COLAVITA on election matters for a number
of  years and mainta ined h is  law of f ice in  Westchester  Republ ican
Party headquarters in white plains. Mr. FREDMAN, then 65 years
of a9€, had served as Chairman of the Westchester oemociatic
County Committee for a number of years.

2 unlike the situation prevail ing in the sti l l  heaviry
Republican four other counties of the l t intn Judicial Distr ict l
the nurnber of registered Democrats already exceeded the number of
registered Republ_icans.

- J -



3 .  I n  1 9 9 1  ( a s s u r n i n g  t h e  p o l i t i c a l l y

guaranteed judicial erections in i .99o) the vacancy

created by the contracted-for erevation of Dernocrat

Nrcol,Ar wourd be firred by cross-endorsing J. EI{Ir{ETT

MURPHY, a sit t ing Democratic City Court Judge from

Y o n k e r s ,  a n d  c r o s s - e n d o r s i n g  H o n .  A D R f E N N E

scANcARELLr, a Republican, who would then be re-elected

as a Westchester Family Court Judge3.

over and beyond the foregoing contractual provisions,

each judicial nominee was reguired to, and did, pledge to eommit

themserves that once erected, all their judiciar appointments

would effeetively be divided equally between Republicans and

Dernocrats, in accordance with the recommendations of the party

leaders.  (See penul t imate paragraph of  Exhibi t  rAn)

At the 1989 generar  e lect ions,  pursuant  to  the

aforesaid Three year  p lan,  the ident ica l ,  contracted- for

judicial nominees for that year, appeared on the barrot, except

for  token Right- to-L i fe  opposi t ion.  The aforesaid in i t iar

candidates,  Republ ican EMANUELLT,  Republ ican JruDrcE,  and

Democrat FREDMAN, were elected and, thereafter, inducted into

off ice. Pursuant to the aforesaid contract and in furtherance

thereof, in or about August L990, Repubrican EMANUELLT was

? --  JUdge
parties to the

Scancare l l i  ran unopposed
agreement thought her term

in  1990 ,  no t  L99 i - .  The
was to expj - re  in  l_991.
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obl iged to,  and did,  reructant ly resign his posi t ion as Just ice

of the supreme court, to whlch he had been elected some nine

months earrier for a 1-4-year term, in order to create the

contracted for-vacancy for Dernocratic County Court Judge NICOLAI

to move up to the supreme court, and to perrnit Repubrican

EMANUELLI to become the unopposed candidate of the Republican,

Democratic, and conservative partles of Westchester County for

the of f ice of  Surrogate of  Westchester County.  The elect ion of

Republican EMAlntELLr, a private practit ioner with a polit ically

connected law firn during the interregnum, was thus potit ically

assured in the general  e lect ion held in November 1990.

fn I990, another posit ion unexpectedly becarne vacant on

the Ninth Judicial District Supreme Court bench by reason of the

retirement of Hon. THEODORE A. KELLY, a Rockland county

Republican. In keeping with and in furtherance of the Three year

PLan, Repubrican HowARD MTLLER4 became the cross-endorsed

candidate of the three poli t ical part ies for that Supreme Court

posit ion in exchange for, aceording to published neqrs reports, a

further agreement by the party leaders to cross-endorse three

Democrats in L991 for local government posit ions. Republican

MfLLER was thus poli t ical ly assured of election at the general

e lect ions held in  November l -990.

On September 18, 1990, COLAVfTA convened the Ninth

.Republican UfLLER is a Rockland County practi t ioner who
had previously resigned from the bench and becalne aff i l iated with
a poli t ical ly-connected Rockland County law f irm.
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Judicial Distr ict Republican Nominating Convention. As shown on

the face of the Certi f icate of Nomination, dated Septenber 18,

L990,  f i red wi th  the New york s tate Board of  E lect ions,  he was

also the Permanent Chairman of the Convention, in violation of

the Election Law, as set forth in the Statement of Objections

and speci f icat ions of  ob ject ions f i red wi th  sa id Board.

on septernber 24, 1990, DENNTS MEHTEL, then chairman of

the I|ESTCHESTER DEMOCRATIC COUNTY COMMTTTEE, convened the Ninth

Judicial Distr ict Democratic Nominating convention. In violation

of rerevant provisions of the Election Law, as set forth in the

Statement  of  Object ions and Speci f icat ions of  ob ject ions,  a lso

f i led wi th  sa id Board,  and contrary  to  the Cer t i f icat ion,  sworn

to as true and eorrect by JAy B. HASHMALL, Esq., the chainnan and

Presid ing of f icer  o f  the 9th Judic ia l  Dis t r ic t  Noninat ing

convention and MARC s. oxMAN, Esg., secretary thereof, there was

no legal quorum and no rorl calr taken to ascertain the

existence thereof. As further set forth, contrary to appricable

Erection Law provisions, adequate seating for the requisite

number of Delegates and Alternate Delegates hras not provided.

Nor ,  as noted in  Pet i t ionersr  ob ject ions,  was the number of

Delegates and Alternates erected to the convention in the

proport ion required by law.

The New york state Board of Elections, after denying a

request for a hearing on the Objections and Specif ications

thereto, ruled that the objections and Specif ications went beyond

- 8 -



the face of the Norninating cert i f icates, and that, accordingly,

only  jud ic ia l  rer ie f  rerat ive thereto wourd be avai rabre.

rn castracan v. colavita, supreme court, Albany county

(rndex No. 6056/90) Justice Lawrence E. Kahn, by order dated

october  L6,  L990,  af ter  ora l  argument  the day before,  d ismissed

the Petit ion therein for fai l ing to state a cause of action. rn

his view, the nominees had been nominated by Deregates and

Alternates to the respective conventions, and held that, absent

proof that the conventions were not properry conducted, the

nominations courd not be invalidated. (see Decision /ord,er of

Justice Kahn, annexed as Exhibit rtBt to Answer of Respondent

Colav i ta  here in.  )

with the Record on Appear and Briefs having been

reproduced overnight, served on eight law f irms in Westchester

county, Rockrand county, New york county, and Albany county the

very next day, and f i led in Albany county rate wednesday

afternoon, october lzth, orar argument had been anticipated on

Fr iday,  october  19,  l -990.  rnstead the Thi rd Depar tment  denied

the automatic preference given to Election Law cases and denied

the forrnal motion brought on by order to Show cause on october

22, 1990 for i t  enti t led preference under the Election Law and

the Cour t rs  own ru les.

on March 25,  l -99 j - ,  a f ter  the generar  erect ions of  1990,

oral argument was heard, and a Decision made on May 2, l_990

- 9 -



(annexed as Exhib i t

here in.  )

to the Answer of Respondent Colavita

A jurisdictional statement has been fi led with the

Court of Appeals contending that the aforesaid decision is

reviewable as a matter of right.

The instant proceeding was commenced on August 2, L99L

by order to show cause, returnabre August 7, l-99j-, adjourned to

August L2, l-991-. By Decision/order delivered from the Bench upon

conclusion of oral argument, transcribed and dated August L3,

L99L and entered August L4, L99L, the court presented squarely

for consideration and decision by this Court the narrow issue as

to whether, and under what circumstancesr dD agtreement to barter

judgeships, made by poli t icar leaders and their hand-picked

judic ia l  nominees is  to  be declared i I Iegal ,  unconst i tu t ional

and contrary to public policy and thereby render the nominee

inel ig ib le  to  serve as a judge.

-  1 0 -
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POINT I

CONTRACT ISSUE TS A}I
NEW

YORK STATE
COURT R RELAT
VOID, Al.lD AGATNST

THE
VE
PUB

New York law is well settled. that:

l ' : . :The general  r ight  to contract  is  subJect to therirnitation that the agreement must not be in viorationthe federar or state constitutions,--i"aur.r or statestatutes, €1. ordinance of a city oi tornr or a rure ofcorunon law." 2I  Ny JUR2d 543, 6"ntr ic is,  5137.

The iuegauty of a contract under New york contract raw is
fol lows:

rrA contractrs iuegarity may rie in its consideration, ina-promise,. oT in_its peitorirance.- A" agreement to d.o an' iuegar act is iJ-regai. Any act, promi.se, oE agreementdesigned or intended to accomplish the furtherance oreffectuatLon of an unlawfur pi,ip"=.-i" unlawful, and eve'iisuch promise_or agreement is-voia-or unenforceable. rfthe effect. of the agreement is to accomprish an unrawful
Purpose, the agreement wirl be decrared-ilreg;r,-- '
regardress of the intention of ttre parti_es. ., zL Ny JUR2ds u p r a ,  e i t  p . 5 4 4 ,  C o n t r a c t s ,  5 1 3 9 .  

-

rn defining what eonstltutes a vioration of public policy, the New
York courts have ruled that:

* . . .No one can lawful ly d.o that  which has a tendencyto be injurious to or againsl the pubric gooa-o,
welfare.  .  .

rrPyflic. policy is d,etermined, from a consid.eration ofthe constitution, l lws, court d,ecisions, and course ofadministrat ion. . .where there . ru "or," t i tut ional  orstatutory-provisions,- they gov.in-." to what is the pubrlcpolicy. A state can have-"6-pGiic poricy except what isto be found in i ts const i tut i in- ino Iaws.. .
"Th" principre that contracts against pubric policyare void and unenforceabr"... i;-; isec upon the theory thatsuch an agreement is injurious to tne interesis of societyi n  g e n e r a l . . . "  2 1  N y  J U R  2 d ,  " " p i " ,  a t  p p . 5 5 1  &  5 5 2 ,Contracts 5144. t t

of

the

defined
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The eross-endorsements contract in issue, embodying the ,Three-year
Plan'r  of  the party leaders,  v io lates Art ic le 6,  SG(c) of  the New york
state constitution requiring that, frThe justices of the suprene eourt
shall be chosen by the electors of the judicial d.istrict in which they
are to serve ' '  '  '  fr Those legislators who enacted Article 6 , section
6 (c) of the New York state constitution and its pred,ecessor sections
mandating the election of supreme eourt justlces, intended that their
nomination and election be meaningful and, proper, untainted by the abuses
of "irresponsible 

members of a party convention, acting und,er no officiar
sanct ion. ,  S."  

,  Tuesd.ay,
september 1 at  pp.  594, 5g5, and, wednesday, september z,  pp.  5g5-594.
As Legislator Kirkland' so eloquently stated during these d.ebates, in

t

' r '  . . nominations to these offr.ees would be_made by partycaucuses and conventions that these assembr"t;;, ind thenomlnations they made, $rere very often the resurt ofintrigue, of management, of perion"i-ana rocar arrangementsand of conrracts ind raiqain!-;;-i l ;.-forit iclans. ArIunderstood well !oo, the iron rule of these caucuses andconventions i their decrees $rgre despotic, and polit icar d.eathawaited him who refused to them p.=3i"" obedience. Theconsequenee !,ras, that to one case where these decrees aredisregarded, there "t. tr itt"ty nine wneie they are impricit lyobeyed by all-party men. In&eed., t"o.l ir,ued Mr. K. ) strictadherence to ' regular 
nominat ions, ' i i  i i re watchword of  a l rparties, and has come to be regard.ed as an essential arti-cleof party faith-- Thus, tha nomlnation-uy. the party happeningat the time ro have rhe majo.i it;- i" '-t l i ,tamounr for aIIpracticar purposes to the actual-erection, and. thus in factthe irresponsibre memreis or " pa;at-;Jivention, acting underno official sanction, and assembled. for a day or an hour and

l*:.:t=o":":g^::_.::: p3,1"i",-riu-ii ract appoinr your

I

I
I

I
f'

ildgg":. r prerer ror inis'-il;d="'"'iloi"o';"3f,ff:$rl
appoint ing pO$tef  .  .  .  . f r  Debates in  t . l ra  Nar-r  \ r^- r -  6 ! - !s!,yv4rrLr.rr9 1.lr:wer. . . ." Debates in thgConvent ion .  1946,  supra ,  a i  p .  5g7.

Legislator patterson

he stated, in support

expressed the ultimate wil l of this

of the principle of an election of

Ielk State

Convention when

justiees by

- L 2 -



judic ia l  d istr ict :

f'. . . The more the erection. was- brought home to the peopre,the better candidates wourd ue cnose.=fo occupy this highstation. rn arl the distrlcts "i- ih; Jt.t., there r,{ere menwerl qualif ied to occupy the benctr-oi tne supreme court. Notthe severest party scriws wourd. re aore- to bring the peopreto vote for a person who was not competent, merery because hes,as of their own poriticar ,opinion". 
- -rir"y 

would feer aninterest in this question-fai:- ""ir. igtrirn ,"r" porit icar

ffi:':I3lll"ii"n
Pattersonfs vLew carrled the day, and, the resolution, call ing for

election of Supreme court JustLces by judlctal distrlcts, bras ad.opted,.
The expressed intent was to aid. the people in their eleetlon of the
Judicial eandidates so they eould. elect the better cand,ld.ates, promote a
more actively involved electorate, and minimize the effeet of the ,,party

serewstl .

calling for the judlcial nomLnation of the candldate of one party
expressly conditioned on the Judtctal nominatlon of the eandldate of the
other party, the eross-endorsements provLsion of the subJect contract
v io la tes :

A .  A r t i c l e  6 ,  s e c t i o n  6 ( c )

therefore, constitutes an i l legal

a t  p . 5 5 5 ,  C o n t r a e t s ,  5 1 4 7 ,  a n d

B' New York statutory 1aw, speeifJ-cally the penal provisions of
Elect ion Law 517-159, which stater,  in pert inent part :

ttAny person who:

"1- whire hording pubrle office or ber_ng nominatedor seeking a nominatlon-tirereforr-"orrrptry uses orpromises to use, directry or inairectry,  an of f lc ia lauthority or influence possessed, or anticipated, i_n theway of conferring upon any.person, or in oiaei-to secure,or aid any person in secuii irg , dtr. 'of f ice "r-piuri"empl0yrnent, or any nominatioi, conrirmiti"",-fromotion orincrease-of sarary, upon consi.eration that the vote orpolit ical influence or action of the person so to bebenefited or of any other p"i""", shall be given or used
-  1 3 -

of the New york State Constitution and,

and voLd contract ,  2!  Ny JUR2d, supra,



' f in behalf of any candidate, officer or party, or upon any othercorrupr condition or consid.erati"ni-"i l

* * *

"3. t"*:::_!:lg:I: t .ot offers to procure, or eause anynomination or appointm;;t 'ror any-;rrbii" of f ice or prace, oEaccepts or requefts any such "orni.iti"i-", appointm"rrt, upon thepayment or contribution of any valuable consiaer;ai;r of, upon anunderstanding or promise thereof . . .
* * *

I ' i s  gu i l t y  o f  a  fe lony . ' f

The instant eross-endorsements contract ad,opting the party
leaders' Three-Year Plan and calling for the resignat!-on of Respond.ent
Albert Emanuell i (a Republican) in 1990 after his election in 19g9 to a
14 year term of offlce to permi_t him to then run for surrogate of
westchester county, and in order to elevate Respond.ent Nleolal (a
Demoerat) to the supreme eourt Bench - violates Election Law s17_15g,
paragraph 1' beeause respondent party leaders and respond.ent Judicial
nominees did' in fact, use their infruence in corruption of the judiciar
election process, assuring their nomlnation, and ultimately certain
erection' ds judges, and increasing their influence as party leaders.
The consideration the Demoeratic and Republican party readers gave to
each other was a bargained'-for exchange of polit ieal influenee an6, as
such' $tas eorrupt and unlawful, being a ttvaluable considerationrr within
the letter and spirit of the aforesaid penal provisions of the Election
Law' Each party read'er agreed. with the other, in sum and substanee, that
I 'r wilr endorse your eandidates if, and onrv ifr you end.orse my
candidates'rr '  - the end result being that there would. be an identLcal
slate of judiciar eandidates on the barrot of both major parties, E.d

_14_



the intended effeet being to deprive the voters of a meaningful
f rerect ion" of  these candid.ates in v iorat ion of  Art icre 6,  s6(c) of  the
New York state constitution. The voters, having been denied their
eonstitutional right to erect between the judicial Republican and,
Democratic nominees, have been disenfranchised.

This i l legal eross-end'orsements contract also specifically violates
paragraph 3 of s17-158 of the New York state Eleetion Lahr. Ttre
respondent party leaders and respond,ent judicial nominees made a deal,
consistingr of promises and' guarantees to eaeh other that each wourd.
cross-endorse and guarantee the nomination and election of each other,s
eandidates to aehieve an Ld'entical slate of judiciar cand,idates on the
Republican and Democratlc slates over a three-year peri-od.t As stated.,
these mutual promises and' guarantees constitute ,varuable consid.eratLon,l
for the illegal and' corrupt bargaln made by the respondent poritlcar
bosses and judic la l  nominees.

The New york state eourts have !.nterpreted Erection Law s17-15g,
and its predecessor (Election Law s44g), l iberarly and, broadly to
prohibit polit ical office-holders, nominees, and. bosses and power brokers
from making corrupt bargains or othervrise eorruptry using their
author i ty,  People v.  Hochberq,  g7 Misc 2d LO24 (Sup. ct . ,  Albany Co. _
L 9 7 6 | , a f f ' d 6 2 A D 2 d 2 3 g ( 3 r d D e p t . . L 9 7 8 | ; @ , 8 2 M i s c 2 d '

l -005 (Sup. Ct. ,  New york Co. -  1975).  The s€rme is t rue of  former 5775 of
the Penar Law, former s421 of the Election Law, and its pred,ecessor ( s751
of  the  fo rmer  Pena l  Law) ;  Peop le  v .  Lanqr  ,  36  Ny2d 366,  370 (1g75) ;  peopre
v .  W i l l _ e t t ,  2 T 3  N y  3 G B ,  a t  p p .  3 2 5 - 3 8 0  ( 1 9 1 5 ) ;  a n d  @ ,  2 L 3
N Y  3 8 8  ( 1 9 1 5 ) .

Just j -ce Roberts,  in peopre v.  Burre,  supra,  i t  p.30g, descr ibed, the

F
I
h

fi
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h i s t o r y a n d i n t e n t o f t h e s e s t a t u t e s , r e f e r r i n g t o @ , 2 7 3

N Y  3 5 8 ,  a t  p p .  3 7 6 - 3 7 7  2

rrPrior to 1gg2 much has been said, and written about the posrerwielded by por i t ical  r . "a" i " l  6 i ' ro-"" l led 'bosses'  in the stareand in the subdivisions tnereoi. rn the =."orra edition of ,TheAmerican conunonwealth,' uv J"*." Bryce, wni-h-was issued. in 1g91,in discussins American poLitics and Ih; ;;;; i  ot individ.uars tocontrol party nominatiol= 
I ne says, , Theie i= ,r=rr"l ly some oneperson who holds more. strings in'nis [""a-ttr"n do the others. Likethem' he has workea himserF="p*t-" pobrer from smarl beginningsgEadually extending the t.rrg"-oi his i"riu.rr"I orr., the mass ofworkers and knitt ing close u""a" with ff i;;;t ial men, outsj-d.e aswelr as inside poli[ ics, p"itri i l  wittr ; i lr; i ."r""r= o, raj-lwaymagnates who he can obligrl and,'who can furnish him with funds. . . ** * * He dispenses placei, i.r"i i" the royar, punishes themutinous, eoncoets ichemes-,-".g"ti"t.= i i i"t i", * * * Anotherusefur expedient has been ri"t.6*"a- from;;;;;"n monarchies in thesale of nominations and oecasionirrv ot ; i i i ; ;, themselves. Aperson who seeks to be nominatea-.= a candidate for one of the moreimportant offices such "; ; t;Jiestrip "i i-=""t in the Srate senarein congress' is often, requir6a io "ontribute io the electlon fund asum proportioned to the importance of !h. pi."e he seeks, theexeuse given for the practice, u"tng ttre-cisI-or electJ,ons; and thesErme principle is occlsionariy appliea i"-d; gift of non-erecriveoffices, the right of_appoitt i ing-t" which is vested in someof f i c ia l  member  o f  a  R i ; ; : ; : ; : ,  a  mayor , , ,  

s -Lcr r  r r t  some

The Lnstant l l legal cross-endorsements contract, assuring the
uncontested nomination and electlon of judges in the Ninth Judiciar
District over a three-year period by passagre of identical resolutj.ons of
nomination at both the Republican and Democratic Judicial Nominatingr
conventions' is nothing but yet another attempt by polit ieal bosses to
eorruptly bargain, barter and. trade in important offices a practice our
state Legisrature' through its statutes and constitutional conventions,
has condemned for nearly a century and a half.

This court should note that the instant case is distinguishable
from people v.  Cunninqham, gg Misc 2d 1065 (Sup. Ct. ,  Bronx Co. Lg76l ,
an unappealed lower court deeision invorving a criminar proceed.ing in
Bronx county.' That matter involved. a eriminal indietment charging that
Patrick cunningham, then a Bronx county Democratic leader, tend.ered. a

r - 1 6 -



judicial nomination to then city councilman, Anthony Mercorelra, in
return for Mereorellafs promise to resigrn his position at a time when it
wourd result in a polit ical benefit to the regrular Demoeratic

organizatj 'on' Acknowledging that the legal and factuar issues lrere
"close ones'r, the Bronx county supreme court Judge dismissed felony
indictments against these two Bronx polit ical officlars by narrowly
eonstruingr the langruage of the penal provisions of former s44g of the
Election Law (subpara. 3), 'rPalment or eontributLon of any varuabre
consirlerationr oE upon an understanding or promise thereof ,,f to exclud,e
from its meaning the eonferring of a polit ical benefit to a polit icar
partyr ds opposed to a "materlal beneflt" to an tndlvidual or entLty.
The reasoning of the court in cunninqhan in support of such construction
is unpersuasive, but the f aets in that ease dlf fer !.n J-mportant respects
from the instant civil proceeding where there are material beneflts on
all three sides, gar-ned. by arl the respondents.

Most importantly, cunninqham involves a erLminal proseeutLon. T'e
instant ease is entirely civil in nature seeking onry civil remed.ies
including, among other things, to have an irlegal agreement d.eclared
void' l{hile the courts commonry appty a strict construction to statutory
language in erLminal eases, they riberally eonstrue the meaning of
statutory language when civll remedies arone are sougrht:

rrFor the purposes of ascertaining their intend,ed. object,statutes for the prevention_and iunistrment of corruptpractices should be l iberarrv ."ir=ii;a- and rigidlyenforced' so it has reen-neld as to its remed.ialprovisions the statute shourd have a i iuerar construction,in the right of previorr=--.*p"rience ""a-prLor enactments,but should be-str ict fy conl t rued. as to i ts penalp r o v i s i o n s .  2 9  c . J . s : ,  g 1 4 ,  8 1 t , - i f " " t i o r r =  S 3 2 9 . , ,

r  i ' -- L  t -



New york Ereetion Law seetion 16-100, paragraph L, provid,es that
"  .  any subject  set  for th in th is art ic le lArt ie le lG] shal l  be
eonstrued l iberal ly ' r r  Art ic le 15 incrudes Elect ion Law sect ion 1G-102
pursuant to which the instant eivil proeeeding is brought, an6 therefore,
this court shourd' appry a l iberal construction to arl statutory langruage
pertinent to this proeeeding.

rt is imperative that this court lnunediately grant the relief
sought in the instant civil proeeed.ing. This i l legal contract, if
allowed to stand', not only deprives voters ln the upeoming election of
their right to participate in a meanlngful electLon between the two maJor
parties' judicial nominees' it also sets a dangerous preced.ent for future
long-term engrineering of corrupt bargains, barters and. trades between
Republican and Democratic polit ical bosses. The sub1ect contract, a
"Three Year Planf', might another time beeome a rrFive year planr, and
perhaps another time a ,rplan for the Decader, or a ,,plan for the
century'r! The effeet of all such deals is to circumvent the lawfur,
constitutionalry-guaranteed right of eleetion of the New york Jud,iciary,
rendering such erections a rubber stamp, a sham and a travesty.

The cross-endorsements eontraet is palpabry i l legal for yet another
reason' over and beyond the ross of independence and integrity of the
judicial nominees represented by their essential consent to the terms of
the contract' their independence and Lntegrity ls further eompromised by
a further condition to their nomination, contractualry imposed, by both

-.18,-



Repttblican and Democratic parties, which expressty and specifically
required that each judicial nominee:

" ' '  '  predge that, onee nominated for the stated. judicialof f ice by both of  the major.por i t i " i i -p.r t ies,  he or she wi l lIa f te r  e iec t ion ]_ .  . - . "p i " " iae  equa l  access  and,eonsideration, if .a!y, Lo tne r".io*.ttait iorr" of the leadersof each major polit icat paity in conne"[io. with the proposed,judicial appointments.rr 
-s." 

6"iC".-pii igraph on page z of Ex.G at tached to pet i t ion.

By making sueh a pledgre as these judicial nominees were required. to make
as a condition of their endorsements, they bound themselves in advance to
bring polit ics riqht into their Judlcial chambers by dtspensing their
judicial appointments, whenever guardians, conservators, administrators,
referees and the rike are need.ed., whorly on the basis of party l
affi l iation and party loyalty. we have now arrived at Judlcial patronage
by written fiat of the party leaders, as a pre-eondltion to nomination,
without even passing respect to the merit, of, lack thereof, of the
appointees, in blatant violation of the code of ,Judiciar cond.uct and
Court Ru1es relative thereto.

Assuredly, the confidence of the public, as werl as the practisingr
bar, is hardly enhanced. by sueh a brazenry polit lear arrangement.
such polit ical arrangement not only violates the Election Law, but arso
viorates the Rules of the chief Administrator of the courts, part l-00,
Jud ic ia l  conduct ,  see t ions  100.1 ,  and,  100.2 ,  recogn iz ! -ng  tha t :

'f An indeoendeni!_and_-hongrable 
. judicrary is indispensabre toiustic-ilioTr societv-Tverl' judse "n.it*i"ffii" inestabrishing, maintall i"g, anct enforcing, and, sharl himserfor herserf observe, hiqh-sri l;:J;a;-;; '^;""duct so rharindeegndence.ana-irltgqiitv ot the juaiciary may be preserved,." ,  sect iof f ierscor i i ; - ; ; ;= for  emphasis)  ;

-  1,9-



and reguirinq that:

: '  l l l  A judge. sharl respect and compry with the raw and,shall conduct himself or herself at ir i t imes in a manner
l!:I in trre inteqritv anaimpartialitv or t@ 

- :

{b) .No , lydge shal l  ar low his or her fami ly,  soeial  or  other
Tglationship to infruence his or nei-juarcrar conduct or--luogment.

" (:) No judge shall lend. the prestige of

lyoge convey or permit ot@

his or her of f iee
nor shall any

they are in a lTeression thar
n rm o r  he r .  .  . , , ,s e c t i o n  1 0 0 . r ,

The court rules on judiciar conduct further mandate that ,, . . . A Judge
shall exereise the power of appointment onlv on the basis of merit,
avoidinq favorit ism . . .", Rules of the chief Administrator of the
cour ts ,  Par t  100,  Jud ic ia l  cond.uc t ,  sec t ion  100.3(b)  (4 ) ,  (und.erscor ing

ours for  emphasis) .

i
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POTNT TI

RESPONDSNT J. EMMETT MURPHY, AS AN INTEGRAL
PARTY TO THTS ILLEGAL CONTRACT, SHOULD BE
DTSQUALTFTED AS A JUDTCTAL CANDTDATE IN THE
UPCOMING ELECTTON

The Petit ion al leges and the evidence wll l  showl that

Responden t  J .  Emmet t  Murphy  pa r t i c i pa ted ,  d i rec t r y  and

indirectly, in the making of this i l legal and unconstitut ional

cross-endorsements contract. As such, he should be disquali f ied

from seeking the judicial off ice to which he now is a candidate

in the upcoming e lect ion s ince:

r r  The  pena l t y  o rd ina r i l y  i r nposed  on  a
candidate for  v io la t ion of  corrupt  pract ices
s ta tu tes  i s  d i squa l i f i ca t i on  f rom o f f i ce . .  .  r l
2 6  A M  J U R  2 d  E l e c t i o n s  S e c .  3 8 0 ,  p .  1 9 1 .

A respondent  jud ic iar  nominee r r .  .  .may be deemed to be

a part icipant in the unlawful purpose lof the i l legal contract]

i f ,  w i th  knowledge thereof ,  he does anyth ing which fac i l i t ia tes

the carrying out of such purpose.rr zL Ny JUR2d, contracts sec.

L 4 O ,  p .  5 4 6 .

rn the instant case, Respondent J. Ernmett Murphy, at

the very reast, faci l i tated the carrying out of the unrawful

purpose of the i l legal cross-endorsements contract, not only by

acceptS.ng the nomination, but arso by pledging that once erected,

h e  w o u l d  d i v y  u p  j  u d i c i a r  a p p o i n t r n e n t s  b a s e d  o n  t h e

reeommendation of the leaders of the rnajor poli t ical part ies.

As such, he part icipated in the unlawful purpose of the contract.

I .The patent error conmitted by the lower court in
sustaining the demurrer is best exernpli f iea by i ts fai lure to
consider  the le t ter  dated Ju ly  19,  tgbL del ive ied to  Respondent
Murphy enclosing the written Three-year plan, to support the
al legat ions found in  paragraph s2 of  the pet i t ion.

- 2 7 -



Accordingly,  he would be disqual i f ied from off ice and, hence,

inel igible to run in the upcoming judicial  elect ions.

CONCLUSTON

Petit ioners are eminently entit led to the rel ief

reguested by their Petit ion herein, which not only states a cause

of action, but, by reason of the undisputed facts, should be

granted as a matter of 1aw.

- 2 2 -
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t , l  f u rEherance  o f  a  mubua l  i n te res t  t , o  p rono te  a  non-

pa r t , i san  jud l c ia ry  popu la ted  by  l awyers  w i th  un lve rsa r l y

a e e l a l m e d  . l l t t g a t l o n  s k t l l s r  u r b l e m l s h e d  r e p u t t t o n "  f o r

c h a r a c t e r  a n d  J u d i c l a r  t e m p e r a m e n t  a n d .  d l s t l n g u i s h e d  c l v l e

c a r e e r s ,  a n d  t o  e n a b l e  s i t E l n g  j u d g e s  o f  u n l v e r s a l l y  a c e l a l m e d

m e r i b  b o  a t , t a i n  r e - e l e c t l o n  t o  t h e l r  J u d l c l a l  o f f l e e  w l b h o u t  t h e

r r e e d  b o  p a r t l c l p a t e  l n  a  p a r t l s a n  c o n t e s t l  t h e  l f e s b c h e s f e r

c o u n t y  ( R e p u b l l c a n l  ( D e m o c r a t l e )  C o m m l b t e e  J o l n s  w t t h  t h e

W e s t c h e s t e r  C o u n t y  ( R e p u b l l c a n )  ( D e m o e r a t l c l  C o m m l t t e e  t o

R e s  o l v e  I

Tha t ,  f o r  Ehe  Genera l  E lee t lon  o f  1989r  w€  he reby  p ledge  ou r

suppor t ,  endorse  and  nomlna te ' sup reme cour t  Jus t , l ce  Joseph

J lud lce r  sup reme cour t  Jus t l ee  samue l  G .  F rednan  and  A lbe r t  J .

Emanue l l t ,  Esq l .  o f  l l h l t . e  P la lns r  t l ew  York  fo r  e lec t l on  to  the

S u p r e m e  C o u r t  o f  t h e  S t a t e  o f  l l e w  Y o r k r  N l n t h  J u d l c l a l  D l s t r l e t r

and  Eo  ca l l  upon  and  obLa ln  f rom oL .  coun te rpa r t s  l n  Rock landr

Orange ,  Du tchess  and  PuEnam Coun t les  s lm l la r  re l ro lu t l ons l  and

F o r  t h e  g e n e r a l  e l e e t l o n  o f  1 9 9 0 ,  a s s u m l n g  t h a L  t h e  t h d h

J u s t l c e  A I b e r t  J .  E n a n u e l l l  w l l l  r e s l g n  f r o m  t h e t S u p r e m e  C o u r t

Bench to  run  fo r  sur rogate  o f  wes tches ter  county  and thereby

c r e a t e  a  v a c a n c y  l n  t h e  S u p r e m e  C o u r t ,  N t n t h  i f u d t c l a l  D l s t r l e t

t o  b e  f l l l e d  l n  t h e  1 9 9 0  g e n e r a r .  e l e e t l o n r  w e  h e r e b y  p l e d g e  o u r

s u p p o r t ,  e n d o r s e  a n d  n o m l n a t , e  c o u n L y  c o u r t  J u d g e  F r a n c l s  A .

N leo la l  as  our  eand lda te  fo r  the  Suprene Cour t  vaeaney erea ted

b y  J u d g e  E m a n u e l r l r s  r e s l g n a t l o n r  a n d  t o  c a l l  u p o n  a n d  o b t a l n

I
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1

f r om our  coun te rpa r t s  l n  l f oek landr  o ranger  Du tehess  and  pu tnan
coun t ies  reso lu t rons  and  commrLments  bo  suppor t  t l udge  F rane ls  A .t reo la t  " r . t he r r  eandrc rabe  to  f  t r r  t re  vaeancy  \ . . " t "0  by  the
res lgna t lo r r  o f  Judge  Emanue l l l ,  anc l  t re  he reby  p ledge  ou r
s u p p o r t ,  e ' d o r s e  a n d  n o m r n a t e  A l b e r b  J .  E m a n u e r l r  a s  o u r
eandrda t ' e  fo r  t {es tehes te r  coun ty  su r roga te  rn  L 'e  rgg0  genera r
e l e c L l o n .  

I

For  the  genera l  e lee t l on  o f  l gg l r  we  he reby  p tedge  ou r
suppor t '  endorse  and  nomrna te  ' udge  J .  Emne t  ? ru rphy l
A d n l n l s L r a t l v e  . I u d g e  o f  L h e  C l t y  C o u r t  o f  y o n k e r s ,  f o r  e l e e t l o n
to  t ' r re  cou r r t y  cou r t  o f  r f es tehes te r  coun ty  to  f l r r  t he  vaeaney
an t re rpa t ' ed  to  be  e rea ted  by  the  e lec t ron  o f  Judge  F rane le  r \ .
Nreolar  

. to  i l re  supreme cour t  and iuae"  I rdr renne t tor " .nn
sea t rea . l J l r  Admrnrs t ra t r ve  i t udge  o !  t he  Fan t ry  cou rE ,
l f eg te r res tE r  Coun ty ,  f o r  re -e lee t lon  to  the  Famr ry  cou r t ,
l {es te l res ter  County  1 and 

'  I

To requrre eaeh of  t .he above-named persons to  p tedge that r
onee nomrnated for  the s ta ted Judreta l  o f f rce by both of  th ,6
maJor  po l l t rea l  pa r t res ,  he  o r  she  wr l l  re f ra rn  f ron  pa r t r san
po l r t rea l  endorsements  du r rng  the  eneurng  e lee t ron  eanpargn  end ,t l re rea f te r r  w r r l  p rov r t l e  equa l  aeeer t  and  eons lde ra t l on ,  r f  a ry rto  bhe  reeommenda t rons  o f  t he  l eaders  o f  eaeh  naJor  po l r t rea l
pa r t y  rn  eonnec t ron  wr th  p ropoeed  Judre ta l  apporn tmen tg .

l

J

J

I
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' le  are resolved and agreed that  the foregorng Resorut ron and
pledges are ln tended to  a i rd  sharr  be brnding upon the respect rve
commit tees of  the tvro maJor  po l lb lca l  par t les  dr l r . tng the years
1989 '  1990  ind  r99 l  and  shar r  no t  be  a f fee ted  by  any  ac t i on  o r
p r o p o s e d  a c t l o n  o r  e o u r t  m e r g e r  o r  e o u r t  u n i f l c a t l o n .

J_
J *
\ -
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J-:
J '
I_
I
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ELI VIGLIANO
Grrorrn, ot 3o.

CENTRAL PARK PROFESSIONAL BLDG.
1250 CENTRAL PARK AVENUE

P.O. BOX 310, 
YONKERS, NEW YORK 10704

(914) 423{732
FAX (914) 423-8964

PERSONAL & CONFIDENTTAL

J u I y  1 9 ,  1 9 9 1

Honorable J. Emmett Murphy
Judge of the City Court
Rober t  W. DeCace Just ice Center
L00 South Broadway
Yonkers ,  NY l -070L

Honorab le  S i r :

We write on behalf of the Ninth Judicial Comrnittee. we
have been inforrned and believe that petit ions to designate you as
the candidate for County Court Judge of Westchestei County of
both the Dernoc.ratic Party and the Republican party, and peinaps
the Conservat ive Par ty ,  have been c i rcu lated in  west thest l r
county beginning in  June,  L99t i  apparent ly  in  the fur ther
per formance and implementat ion of  the pol i t ica l  agreement  made in
1989.  We enclose herewi th a copy of  the Resolut ion adopted in
August, 1989 by the Executive Conmittees of the Westchester
county Democrat ic  and Republ ican par t ies.  you wi r l  note an
agreement was reached whereby you are one of seven judges
receiving cross-endorsements over a three year period and the one
to be cross-endorsed by both sa id par t ies for  the subject  o f f ice
in L99L.  Note especiar ly  the penul t i rnate paragraph which
prov ides that  once nominated and/or  des ignated and e lec led,  such
jud i c ia r  cand ida tes ,  i nc rud ing  you ,  w i l l ,  a f t e r  i nduc t i on ,  p ledge
to prov ide equal  access and considerat ion,  i f  d t ry ,  to  the
recommendations of the respective County leaders of the two najor
p a r t i e s .

As the Third Departnent, Appellate Division eogently noted
in  i t s  Dec i s ion  o f  May  2 ,  i - 99 .1  i n  cas t racan  v .  co lav i t a ,  App .
Div .  - l  severa l  in terest ing issues re la t ing to  the propr ie ty  i i ra
app rop r ia teness  o f  r r t he  p rac t i ce  o f  j ud i c ia l  c ross -endorsene i r t s " ,
h tere ra ised by sa id case.  The enclosure const i tu ted Exhib i t  G to
the .pet i t ion wtr icn had been f i led wi th  in  Supreme Cour t  seeking
to inval idate the nominat ions of  cer ta in  iua ic ia f  nominees o i
var ious grounds,  inc lud ing the cornpla int  that  the agreement
cons t i t u ted  an  i l l ega l  ag reemen t  i n  v io la t i on  o f  Sec .  17 -158  o f
the Elect ion Law of  the State of  New york.
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ELI VIGLIANO

,X:j::"^1:,1i f""i;1r!..1,r_iol ]." .tr," th-ree recenr decisions ofqec rs rons  o I
;|" u:"1'"T'*.".T1t","i :n,":":i . {it;, ^ekrk 

-;. -i;-"' 
( e o-e 52 )

ffi=i3?;l?* ),, ut ̂-lt^j@igi'' 
-"iu' 

"ffi#

Arthough castracan v. coravita has not yet been heard ordecided by the co@i- ipp".r= that  the two rnajorparties of westchester coun€y have not entered into any agreementrespect ing the judic ia l  of f i ies t t r r"n-are now vacant in the NinthJudic iar  Distr ict ,  and westchester county.  rndeedr wQ are headedfor contested elect ions wi^tn r"=p"" i - to tn" three supreme courtvacancies and the Famiry court . , r""urr"y.  Hence, iL is only thecounty court  vacancy cieated by th; ' resignat ion of  HonorabreFrancis Nicolai  which would be unlontested. 
-

we f irmly believe that t_h-e agreenent is i lregal, void,unenforceable and wir l  eventualry ba so held by the court  ofAppeals '  The part ic ipants thdreof are exposed to ser iouspena l t ies .

The Ninth Judicial conmittee, has resorved to calr upon youto decl ine the Repubr ican designat i""  "na thereby avoid a courttest  respeet ing thL i l legal i tv- i l [e i l i r ;  such cross-endorsement.

v ( e 0 - 8 1 3 )  a n d

tr# J3l;3111-uthree decis ionsEnree decis ions is to the ef fect  that  the reaei i r  u; i ;g" ; r ; ; i :A c t ,  S e c t i o n  2 ,  i s  a p p l i c a b l e  t o  t h a  a t a n r i a n  ^ c  ^ ! _ ! _  ^Act, secti-on ? , is - appricabre to the erection "r 
"J#tl" 

TBff;Judges .  Based  on  the  i snn  An ran r tman lo  i r -uuql les.  Eased on the 1988. amendments,  i t  "pp. i r= 1n.t  there is
19 ronger  any  need to  show d iser i  rn i  ner . . , - r . ,  i  n lax+ - - -^  r  - -r., ronger any need to show discriminatory- intent, ,"."1y 

-;
d i s c r i n i n a t o r y  e f f e c t .  L o q i c a l l v .  t h ;  r . r h n l a  i o  + r . ^  ^ E  ! L
qrscr lmrnatory ef fect .  Logical ly,  the whol i  is  th; '="r=o?r i t3par t s .  Hence ,  i f  a l  I  t he  vo te rs  A ro  r r raa l  r rAa r  c - ^ -

. pul,l t.. l l . ItS

ii:n' *"J"iJ,"i ,tt".3t.::f, ,Y,?t"^l=-,':: -tf :1"1:q i;; exercisins
ff " T" J-; ": ;* fff '"J:::::::::::::. :' ni'_. ::..: 1; "I- ;^' ;;! ; " iil:Dy reason of the cross-endorsements -it ;;"id 

-;p;;;-i=" ,ffi:
square ly  wi th in  the purv iew of  sa i  r t  c ra l r r lathe purview of  said statute.

u l l y  yours ,

,

E V : g l

cc:  Anthony Col iv i ta ,  Esg.

Ninth Judic ia l  Conni t tee

Based on the foregoing, we most respectfulry urge you toavoid having your cross-end6rsernent cnarteng"a. 
- -wi t r r  

a v igorouscampaign, addressed to the voters in t rue democrat ic t radi t ion,
I#r : : I  

then worthi ly succeed in your quest for  th is esteemed

E1
Chai

- 2 7 -



I

2

4

5

6

7

8

9

l 0

l l

t 2

l 3

t 4

l 5

t 6

t 7

l 8

l 9

2 0

2 l

2 2

23

24

25

Dec is lon

THE COURTT I 'm prepared to render a

dec le ion .

The pet l tLonere eeek to  be deciared

lnvarid an agreement betwccrt thG maJor poritr-car

par t iea rn thr r  county who croee endoreed varr .oug

cand lda tes  e ra rmrng  t t  r e  rn  v ro la t l on  o f  t he

E lec t l on  Law.

I  have before me a copy of  that  agreement

and l t  e tmpty Bays that  for  the genera l  erect lon

o f  1990  I rm  so r ry ,  f o r  t he  genera l  e lec tLon

o f  1991 ,  I  am igno r lng  the  c lausee  pe r ta ln lng

to  the  genera l  c l ec t l ons  o f  l 9g9  and  1990 ,  , , l f e

hereby p ledge our  auppor t ,  endorge and nomlnate

Judge ,J .  Emmett  Murphy,  AdmlnLstrat lve Judge of

the Cl ty  Cour t  o f  yonkers for  e lect lon to  the

county cour t  o f  v festcheeter  county to  f t l l  the

vacancy and par t ic lpate __ created by the eeat

o f  F fane la  A .  N lco la l  t o  t he  Supreme Cour t r , ,  e t

ce te ra .

There le  noth lng ln  th le  agreement  whlch

compela Judge Murphy to  accept  a ero la endorsement .

I t  ls  e lmpty an agreement  accepted by botn par t les

whlch lnd lcate that  each par ty  la  prepared to

endoree  a  candrda te  fo r  nomlna t l on .  The re ,s  no th rng
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Dec ls lon

l l l ega l  abou t  J . t .  The re rs  no th ! -ng  uncons tL tu t l ona l

about  Lt ,  I f  t t  lc  to  be prohtb l ted t t  ls  for

the  Leg ls la tu re  to  p roh lb t t  i t .  The  pub l l c  i e

not  damagcd ln  any hray.  They have the l r  r lghts .

The  pub l l - c r s  r l gh ta  have  no t  been  ab r ldged .  Fo r

Supreme Court nomlnatl.ons you have a r lght to

enter  a  pr lmary for  the e lect lon of  candldatea

for  the jud lc la t  conventLon.  For  County Cour t

pos l t lons you have a r lght  to  tubmLt  pet t t ton! ,

to  enter  a  pr lmary for  a  nomLnat lon by a pol l t lca l

pa r t y .  rn  add l t l on  to  the  r l gh t  t o  f l l e  pe t l t l ons

as  J .ndependen t  candLda tea .

There  l s  no th lng  l n  t h le  ag reemen t  wh ich

la  l l l ega l .  The re ra  no th lng  uneons t l t u t l ona l

a b o u t  l t .

f  am not  addreaslng rnyeel f  to  the other

de feneee  tha t  were  ra ieed ,  bu t  I  w l l l  po ln t  ou t

tha t  t he  re l l e f  sough t  l a  t o  dec la re  l l l ega l ,

i nva l l d ,  vo id  and  aga inB t  pub l l c  po l l cy  the  con t rae t ,

and I  guote,  r ,The contract  embodylng the three

year  p lan of  the par ty  leadere a lao known as erosa

endorgemen tg r ,  e t  ce te ra ,  c loee  quo te .  And  tha t

guote' "Regpondent l lon. ir.  Emmett Murphy be declared

lnel l lg lb le  to  aerve aa a Judge of  the County

- 2 9 -
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Decl-g l "on

Cour t  and  d legua l l f l ed  o f  be lng  a  eandLda te  fo r

any  pa r t y  f o r  e lec t l on  to  such  o f  f l - ce . "  Tha t r s

the  eecond  re l l e f  eough t  t ha t  t he  dee igna t l ng

pe t l t l on  o r  pe t l t l ons  f l l ed  ( I 'm  no t  guo t l ng  d l rec t l . y

now) of  the Ulestcheeter  County Board of  E lectJ .ons,

purpor t lng to  deelgnatc respondent  Murphy aa a

candldate for  the Republ lcan and Conaervat lve

nominat long for  County Cour t  Judge be declared

lnval ld .  And,  that  the Eoard of  E lectLons be

enjo lned f rom pr ln t lng and p lac lng the name of

reapondent  Hon.  d l .  Emmett  Murphy aa a eandLdate.

I  f l nd  th lg  pe t l t i on  l s  t o ta l l y  w l thou t  merL t ,

t ha t  t he re  l e  no  l ega l  bas l s  f o r  me  to  g ran t  any

of  the re l l .e f  .

I  deny  the  pe t l t l on .  I  f l nd  tha t  t h la

Agrcement  war  not  ln  v lo la t lon of  the Eleet lon

Law.  I t  l s  no t  uncong t l t u t l ona l .  And  anyone

hae  a  r l gh t  t o  endor te  anyone  they  w leh  fo r

nomLna tLon  to  pub l l c  o f fLce .  I t  l . e  when  the

noml ,na t l on  l g  pa ld  fo r ,  when  the re  l e  a  cons lde ra t l on

g lven  fo r  nomlna t l on  tha t  t he  ag reemen t  l a  l l l ega l .

Tha t  l s  no t  t he  s l t ua t l on  he re .

Acco rd lng l y ,  t he  pe t l t Lon  l g  d lem lesed

ln  l t e  en t l re t y .  The  fo rego lng  cons tL tu tes  the
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Dec le ion

Order  and decleon of  th is  Cour t .

oOo

EERTIFICATION

f ,  E l l zabe th  A .  Ken t ,  Sen lo r  Cour t  Repor te r ,  do

hereby cer t l fy  the foregolng to  be t rue and accurate,

aa  taken  by  me  on  Augua t  12 r  1991 ,  be fo re  the  Hon .  V incen t

Gurahlan,  Juet l "ce of  the Supreme eour t .

lo )L^eAe \

bakJ: A tr.1t^s/ /3, r%|

El l zabe th  A .  Ken t

HON. VINCENT GURAHIAN

- 3 1 -
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August g, lggl

a t p . 2current calendar stahrs of the appeal.
Following is the new tist of ap'peatii

Cases Filed with the Court of Appeals
Spxial to the Law Joumol

. ALBANY - The New york Court of
Appeals yesterday issued. its weeklv
llsts of appeals filed during tr,vo weeks
ended July 25 with aescriplons ot iey
issues in each case.
. The Court reminded that some of

these. tiled appeals may never reach
declsion or) the merits beCause of dis_
missal o.n motion, sua sponte, or for
time deficiencies or because of stipu_
lated withdrawals by the parties. Atso.
some counsel fail to file timely juris-
dictional statements and thus ih;ii;
should not be treated as comprehen-
sive lor any particular week-
_ Thg Court also calls attention to
Rule 500.11(e), which provides crits-
na to qual i fy  as amic i  cur iae to
present views to the court The sub.ject matter of these nady filed cases
may. suggest appropriate motions and
participation which the Court wel_
9om6. Motions for amicus curiae re-
liel must be made promptly and those
tnrerested are urged to contact the
Clerk's office for information on the

CASTRAC,,/'N, MATTER OE v. CG
LAVITA, ET AL: Thtrd Dept App. Dlv.
o rder  o f  5 -15-g l ;  a f f l rman i6 ;  t ro
srynte examination whether a sub-
stantial constitutlonal quertlon ls dl-
rectly Involved; Electlonr - petltlon
to Declare lnvalldlty ol Ctrteln Cer.
tl l leatet ol Nomlnetlon (Electlon
Law $l&102); Crolr Endorrcmcmt
of Candldate; Fallure to Joln Necer- .
rary Perty; Supreme Court, Atbanv
County, disrnissed petitioners. appli-
cation to declare invalid certain cirtit-
i ca tes  o f  nominat ion ;  App.  D iv .
aflirmed.
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