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JUDTCIAL COUNCIL OF THE

SECOND CIRCUIT
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C}IARGE OF JUDICTAL MTSCONDUCT
:

AMALYA L. KEARSE, Acting Chief Judge:

i :
On August  10,  1995,  Compla inant  f i led the above_

capt ioned compraint  wi th  the crerkrs  of f ice pursuant  to  the
Judic iar  counci ls  Reform and Judic iar  conduct  .na p i "ub i r i ty  Act ,
2 8  u . s - c .  s  3 2 2 ( c )  ( t h e  A c t ) ,  a n d  t h e  R u l e s  o f  t h e  J u d i c i a l
counci l  o f  the Second c i rcu i t  Govern ing compraints  Against
Judic iar -  o f f icers ( the Local  Rules) ,  charg ing a c i rcu i t  cour t
judge of  th is  c i rcu i t  ( the c i rcu i t  Judge)  wi th  n isconduct .

9 5 -

. t

comp la inan t  heads .a  co rpo ra t i on  tha t  was ' sued  by  a  bank
in  a  fo rec rosu re  ac t i on .  The  bank rs  successo r r  

. d  f ede ra l l y -
char tered inst i tu t ion,  cont inued the su i t  and the d is t , r ic t  .our t  

'

- ,
judge entered a decree of  forecrosure in  ipr i r  r .994.  The
corporat ion appealed to  the cour t  o f  Appears for  the second: :  , l ' .

c i r cu i t .  wh i :  
i  '

I e  t he  appea l 'was  pend ing ,  t he ,d i s t r i c t  cou r t .  j udge
t 'n"  

,o : " ided 
the ca ie l /as nominated tor  an apper la te judgesh; ; . '

l  ; '  . , . : - , ' . t l
conpra inant  opposed the noninat ion in  a ret ter  to : the senate ,

Background:

Jud ic ia ry  Cor , rmi t tee .
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The corporat ionrs repeated requests for  postponements i
d e l a y e d  t h e  p r o g r e s s  o f  t h e  a p p e a l -  A t  " o , r r r = " t , ,  r e g u e s t ,  t h e
corporat ion sought and received extensions of  three f i r ing
dead l ines  and a  pos tponenent  o f  o ra l  a rgument ,  wh ich  had been
set  fo r  May L7 ,  1gg5.  when ora l  a rgument  was reschedured fo r
June 2r ,  the corporat ionrs counsel  again asked for  an adjournnent
because of  another  cour t ,unp" . r .nce.  The Ci rcu i t  . luAge denied
that request and a subseguent reguest for reconsideration.

on the morning of  June 2L,  compla inant  f i led a mot ion
seeking a change of  venue,  appeared at  the ora l  argument ,  and
to ld the panel  that  counsel  could not  be present  because of
another  cour t  appearance.  The c i rcu i t  Judgerr  who eras pres id ing,
s tated h is  understanding that  counser  had agreed to appear .
conpra inan t  sa id  tha t  was  i nco r rec t .  w i th  the  cou r t r s
perrn iss ion,  compla inant  addressed the paner  at  the outset  and
aga in  i - n  rebu t ta l  a f t e r  t he  appe l ree .  comp la inan t  t o rd  the  pane l
he  was  no t  p repa red  t . o  ? rgue  the ,ne r i t s  and  ob jec ted  to  the  case
being heard in  the absence of  the corporat ionrs coqnsel .
Subsequet t ly ,  the Cour t  o f  Appeals  af f i rmed the d is t r ic t  cour t
decrs ign ,  

, r lo  
the  "o ro : fua i lq  ne t i t ioned fo r  recons idera t ion .

A l l  e g a t i o n s  l
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the  corpora t ion  o f  counpe l  lUy  i  fe )
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, I

I .  I  I  1

conduct.  ,  ;
J J

I

Judg? 
,gf ;depriviniT

,:

i  l i  l l _ l  ,  , - ' - :
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argumen t ,  (b )  p roceed ing ,w i t r r  o ra l  a rgumen t  i n  t he  absence  o f
icounse l ,  and  ( c )  i n te r rup t i ng  co rnp ra inan t r s  p resen ta t i on  to  the

panel .  conpla inant  fur ther  ar leges that  the c i rcu i t  Judge
der iberate ly  misred the apperrate paner  by s tat ing farsery that
the  co rpo ra t i on rs  counse r  had  p romised  to  appear  a t ,o ra l
argument ,  and by conceal ing the change of  venue mot ion that  s /as
fi led by cornprainant, irnrnediatery before the orar argument,.
compla inant  a t t r ibutes the a l reged b ias of  thg c i rcu i t  Judge to
the in f luence of  the former d is t r ic t  judge,  who now s i ts  on th is
cou r t ,  c l a ims  tha t  a r r  t he  c i r cu i t  j udges  u rg  , s im i ra r r y  b iased ,
and  reques ts  tha t  h i s  comp la in t  aga ins t  t he  c i r cu i t  Judge  shourd
be deal t  wi th  by another  c i rcu i t .

D i s p o s i t i o n :
* ,  1

compla inant 's  cra in that  the c i . rcu i t  ;udge 
'depr ived 

the
corporat ion of  counsel  is  contradic led by the record,  the Local
Ru les ,  and  the  Federa r ,Ru le " i ro f  Apper la te ,  p roced , r r " l  i  

" oa io '
' :papers ref lect  that  counsel  rs  

, reguel ts  !o  postpone ora l  argument
were based on other  cour t  appearances, , j , lnot  on emergencies,  and

l ,

I

, l '

one aa11'urnm!!t  was sranf 'ed. l  io "u.o,r,ayadjournment " i"  toronerly
| l  r . '  , . . t  i  

' . . , ' . , - .  
. ' , , : , i l -denied i  

f . tuu: . ,  
ds Local ;nure 

i34 
(c)  .s rat ,gs,  f ,EngagemenF of

counsel i , tn ":"rrs (other '  thal j tn* rrr 'pru.. '  c6urt "r  [n:; i ,u ' i t .o
^ s t a t a c l  a r ' - - - . - r - r  I  i  

' ,  
1states) or af ; rn in istrat ivg neaJlrg.-  " , i r r ,  not  ber consideredi  gooo

r  cause for  postponement. , , l , , ' , r .  
f r1= orr"- ; i ,  .oo,  l ro" io"ur  arsumenr

-  r l ' i  : , : ' l l r  i , r  i l  ' r  ' ,  , i

i 1 Locar, **Fo ,"_, pro*,lo,"^=.i]4_ flrrilli'; 
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.nl""r;il' ;;l;,, igunent '  Except i in t r re 
-evenF 

"f i ! ! - ,  . ,*r 's lncy:r  such as i i  r r i i i i  r  :  Iro reseen i l lness  o f  counse l f  an  dpp l ica i ion ;  to  pos tpone the  I  i
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proceed in
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t he  absence  o f  t he  apper lan t - co rpo ra t i on rs  counse r .

the Federa l  Rules of  AppelLate procedure prov ides

t h a t | | I f t h e a p p e 1 1 a n t f a i I s t o a p p e a r , t h e c o u r t r n a y h e a r

argument  on behaLf  of  the apperree,  i f  present . r  Moreover ,  upon

review of the audiotape of the orar argument, i t  is evident that

conprainant was perrnitted to address the paner at rength and

d was t reated 'cour teously  by the

circuit Judge. rnterruptions by judges are conmon in orar

advocacy and, when made as they were here, do not constitute

d iscour tesy or  n isconduct .  Accord ingry,  these por t j ,ons of  the
, ' .  ' . ; :

compla int  are d ismissed for  fa i lure to  a l lege misqonduct  and as

u n s u p p o r t e d ,  p u r s u a n t  t o  2 8  u . s . c . ,  s 3 ? 2 . ( c )  ( 3 )  ( A )  ( i )  , a n d  ( i i i )  a n d

L o c a 1  R u I e  4  ( c )  ( 1 )  a n d  ( 3 ) :  ,  ,  , ,  ;'  . '  , ; ;  ]

Conp la inant rs  a l lega t ion  tha t  Fhe C i rcu i t  Judge
: i  :

intent ional ly nis led the panel  isrunfounded and devoid of  any

support .  , tn.re is lno evidence whatever i thut  the Circui t  Judgers
I  i r  

; : ;  i  , i l  '  
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s ta temen t ,abou t  counse l r s ;a t tg ldance  was  any th ing  o fhe r  t han  a
i

l r , , , i ; ! . . ' .

rn istakej ,or '  that  the venue mot ion, : i l r i tea pinutds before'  argunent,' ; r r r l , ' , r i

was concealed.  This  por t , ion of  the compla int  is  hereby d ismissed
"  i  l ' l l l  ] , , ,  1 , , ' , ' , ' i  , , r l  r  l
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as unsuppor ted  and f r i vo lous ;  lpursuqnt i  to  s  372 (c ) i ( r l  (e )  ( i i i )  and
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L o c a l R u I e 4 ( c )  ( 3 ) .  
i l , : .  , l  l i , ,  ' , i 1 , : , , ,  

i  ' : i ;  i i i' , , i i : ' r r , l l i l i i i : r i l : i i i ; i i , i , ;

i i r l ", ' i i r i i i i l ] ' : . i : i l , ' , , ' l i I i i ; 1 , i i ' , . I
Final ly ,  Compla inanf , ,s  c la in  that  the Ci icu i t  j . fudSe l rq

- , l r i  '  i i i  '  r i , , ,  i ,
date for  orar argument wi l l  ordinar i ly  not 

'be 
favorabry l ;  i  i  ien te r ta ined.  Engagement  o f  counser  in  cour ts  (o ther  t ian ; tne  i

Suprene cour t  o f  the Uni ted States)  or  admin is t rat ive hear ings
wi l l  not  be considered good cause for  postponement .  The date for
orar  argument  may not  be postponed by s t ipurat ion.  i  r  I  ,
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in fLuenced by the former d is t r ic t  judge (and t ,hat  the other
t ,

circui t  judges b/ere as wel l )  is  ent i rery unsubstant iated. This
port ion of  the complaint  is  hereby disrnissed as f r ivorous,
p u r s u a n t  r o  2 8  u . s . c .  s  3 7 2 ( c )  ( 3 )  ( A )  ( i i i )  a n d  R u r e  4 ( c )  ( 3 )  o f  t h e
L o c a l R u l e s . : i . i

r . , : . .

The c lerk  is  d i rected to  t ransrn i t  copies of  th is  order
to the complainant and to the circuit Judge who is the subject of
the conplaint.
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'  :  Sept .ember 77,
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