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Judicial Officers (the Local Rules), charging a circuit court

b
3
.

JUDICIAL COUNCIL OF THE |

' SECOND CIRCUIT :

AMALYA L. KEARSE, Acting Chief Judge:

|

On August 10, ‘1995 Complainant filed the above-
captioned complalnt with the Clerk's Office pursuant to the
Judicial Councils Reform and Judicial Conduct and Disability Act,
28 U.S5.C. § 372(c) (the Act), and the Rulesfof the Judicial

Council of the Second Circuit Governing Complaints Against
judge of this Circuit (the Circuit Judge) with'misconduct.

Background:

e
‘l

Complalnant heads ‘a corporatlon that was sued by a bank

in a foreclosure action. The bank's successor,'a federally-
1
chartered lnstltutlon, contlnued the su1t and the district court

t . -

judge entered a decree of foreclosure in Aprll 1994.’ ‘The

corporatlon appealed to the Court of Appeals for the Second

clrcult Whlle the appeal was pendlng, the . dlstrlct court Judge

who decxded the case was nomlnated for an appellate judgeshlp

I - v) .

Complalnant opposed the nomlnatlon 1n a letter to the Senate

Jud1c1ary Conmlttee
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'Allegatlons
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postponements|

The corporation's repeated requests for

delayed the progress of the appeal. i

At counsel's request, the

corporation sought and received extensions of three filing

|
!
deadlines and a postponement of oral argument .

which had been

set for May 17, 1995,

When oral argument was rescheduled for

June 21, the corporatlon s counsel again asked for an adjournment

because of another court ,appearance. The Clrcuit Judge denied

that request and a subsequent request‘for reconsideration.
On the morning of June 21, Complainant filed a motion

seeking a change of venue, appeared at the oral argument and

told the panel that counsel could not be Present because of

another court appearance. The Circuit Judge,'who was presiding,

stated his understandlng that counsel' had agreed to appear.

Complainant said that was incorrect. Wwith the Court'

permission, Complalnant addressed the panel at the outset and

agaln in rebuttal after ‘the appellee. Complainant told the panel

he was not Prepared to argue the ,merits and objected to the case
being heard in the absence of the corporatlon's counsel

Subsequently, the Court . of Appeals afflrmed the dlstrlct court's

)

decision, and the corporatlon petltloned for recon51deratlon.
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1fi.” Complalnant asserts that he and the corporatlon were
'L

' |
Clrcult Judge s prejudlclal conduct._,g ;

Spec1f1cally, Complalnant accuses the CerUlt

the corporatlon of counsel by (a) denylng the request to postpone

Judge of depr1v1ng
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|
argument, (b) proceeding with oral argument in the absence of f
counsel, and (c) interrupting Complainant's presentatlon to the .
Panel. ' Complainant further alleges that the Circuit Judge ‘
deliberately misled the appellate panel by stating falsely that
the corporation's counsel had Promised to appear at;oral
argument, and by conceallng the change of venue motlon that was
filed by Complainant lmmedlately before the oral argument.
Complainant attributes the alleged bias of the C1rcu1t Judge to
the influence of the former district judge, who ‘nNow sits on this
Court, claims that all the c1rcu1t Judges are 51m11arly biased,
and requests that his complaint against the Clrcuit'Judge should
be dealt with by another circuit. e K :

Disposition: R s “pitb. SR L
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Complainant's ‘claim that the Clrcult Judge deprlved the|

corporatlon of counsel 1s contradlcted by the record the Local
Rules, and the Federal Rules of Appellate Procedure f Motlon
papers reflect that counsel's requests to postpone oral argument
were based on other court appearances not on emergenc1es and

one adjfurnment was granted.;’A second adjournment was properly

S

denied! because as LocallRule 34(c) states,‘"Engagement of ;
counsel:ln cdurts (other}than the Supreme CUurt of tne.Unlted

States) or admlnlstratlve hearlngs w1ll not be con51dered good i

cause for postponement "I; It ras‘proper:.too Jfor oral argument?

; ',;; oy !Wr.v:. ‘4‘.4!,1011 ot

Fgument. Except iin the event 'of ‘an emergency, 'such as X ”'HL?
hforeseen 1llness of counsel an appllcatlon to postpone the !
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Local’ Rule134(c) prov1des'aL follows"Postponement of
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to proceed in‘the absence of‘the appellant~corporation's counsel.
Rule 34 (e) of the Federal Rules of Appellate Procedure provides
that "If the appellant faiis‘to appear, the court may hear
argument on behalf of the appellee,‘if present." Moreover, upon
review of the audiotape of the‘oral argument it is euident that
Complainant was permltted to address the panel at length and
speak again in rebuttal, and was treated' courteously by the
Circuit Judge. Interruptions by ]udges are common in oral
advocacy and, when made as they were here, do not constltute

dlscourtesy or mlsconduct. Accordlngly, these port;ons of the

complaint are dlsmlssed for failure to allege mlsconduct and as

unsupported pursuant to 28 U S C §372(c)(3)(A)(1)‘and (iii) and

Local Rule 4(c)(l) and (3).

Complalnant's allegatlon that the C1rcu1t Judge

1ntent10nally misled the' panel . is unfounded and dev01d of any ;

1

support There 15 no ev1dence whatever that the Clrcult Judge's
i : |" '
statement ;about counsel's attendance was anythlng other than a
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mlstakelor that the venue motron,lfrled mlnutes before argument

was concealed This portlon of the complalnt 1s hereby dlsmlssed

i b

as unsupported and frlvolous, pursuant to § 372(c)(3)(A)(111) and‘
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Local Rule‘4(c)(3).
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rinally, Complalnant s clalm that the Clrcult Judge wasif

i
r|

date for oral argument will ordlnarlly not " be favorably ', F
entertained. Engagement of counsel in courts (other than the
Supreme Court of the United States) or administrative hearings
will not be considered good cause for postponement, The date for
oral argument may not be postponed by stlpulatlon.| i :
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influenced by the former dlstrlct judge (and that the other

t

circuit judges were as well) is entlrely unsubstantlated This

portion of the complaint 1s,hereby dismissed as frivolous,
pursuant to 28 U.S.C. § 372(c)(3x(A)(iii) and Rule 4(c)(3) of the

Local Rules. - T R
The Clerk is directed to transmit copies of this order
to the complainant and to the Circuit Judge who is the subject of

the complaint. = - S

o :eﬁyf; | |

LR B S S O AMALYA L.  KEARSE ., ..
g.;“;.:fr‘ ' Ja-(vﬁgagigﬁg, Act:ing,,ChiefjJudge'i o

Signed: ! ¥ New York, New York '
o September 27 .1_995 ‘-
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