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Rule 4

Inquiry by Chief Judge
It seems clear under the statute that the chief judge is not re-quired to act solely on the face of the compraint. The power to con-clude a complaint p.roceeding on ttre basis that corrective actionhas been taken ilnlieg tq-rio*".]|a"tu"-ine whether the factsalleged are true. gut ttre ro""-a"ry rii" or that power-the point atwhich a chief judge invades ah";rrit;.y reserved for special com-mittees-is unclear. Rule 4(b) "dl;;;;, that issue by sLting thatthe chief judge may conduct a limited inquiry to determinewhether the facts of the ""-prrr"t'".e."either plainry untrue orare incapable of being establis'hJ ifrro"S}, investigation,,, and thatthe chief judge "will -nor 

"";;;A;; make findings of fact aboutany matter that is reasonably in dispute.,,Aj;i;;;y;iii, ror.n,r-lation may do rittre more than state the obvious, leaving the mostdifficult questions unanswered. offered h"r"-;' ;;;;;r";"rr, rrusome suggestions ,: oy. fellow chief judge, .f""t n"'irioi"_urrrr-tion of this principle. A numb""-;;;;;ples, all but the drst basedon actual cases, illustrate the problem:
(1) The complainant alleges an impropriety and assertsthat he knows of it becau;'" il voices told him. It would

ff*:." 
clearly appropriate to treat such a .o_fi-uirrt L rriuo-

(2) The complSip.nt alleges an impropriety and assertsthar he knows of it becauJit ; "b";;;J;;al"i""t a tohim by a person *f9- tf," .o-pl.inant is not free to-identify.The judge or mag'istrat" d;;;-;hat the event occurred. Insome instances similar to this, .hi"f i,rag"s have dismissedthe complaint, reasoning that trr""" i" nothing to fuer an in-vestigation' The statutory basis for the dismissar does notseem strong, but the result seems eminenry sensible unressone thinks (and we do not) that iiis ,pp.op.i.t";;;; specialcommittee to subpoenlth-" 
_complainant and insist on theidentity of the -source. on balanci, it would appear that thecomplaint should be dismissea "" fiiuotous in such a caae.(3) The compl$3a-nt alleges 

-"., 
i-p.opriety and assertgthat he knows of it becauru"it ** observed and reported tohim by a person who is identifiJ il;^d;i ,iu"?rr."r.denies that the event occurred. Wnen contacted, the sourcealso denies it. In -such " .*", lt " .rri"r.irlg.;. oi#; courseof action may well turn on ;h;A;" the source had any rolein the aregedry improper .o"i""t. If the complaint werebased on a lawyer's Bta[eme"tth"t. he had had an improperex parte contact with, a judge, the lawyerb l-""iJ "i iir" i_-propriety might not be taken as *t oity r";;;;;, 
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Rule !
seems appropriate to conclude that a real factual issue israised' on the other hand, if the compraint q"ot"J u disinter-ested third party and the disinterested party denied that theetatement had been made, there would "ot .pp"uiio be arryvalue in opening a formar investigatio". r" 

^r,r"r, 
a- case, itwould seem appropriate to dismiss the complaini-as f.ivorouson the basis that there is no support for the a'e;"ti"; of mis-conduct.

(4) The complainant alleges an impropriety and allegesthat he observed it and thJre were ,ro oihe" witnesses; thejudge or magistrate denies that the event occurred. This situ_ation presents the.possihilitv of a simple .""Jiiirliy "onflict.unless the complainant's aliegations are wholly implausible,
it would appeal that a special committee _""iUu-ippointed
because there is a factual question that is ""**ur'i in dis_pute.

Grounds for Dismissal of Complaints

Rule 4(cx4) provides that a compraint may be dismissed as .,oth-

:ryru- not appropriate for consideratio".,,- itir]uG;; is in-tended to accommodate dismissals of complaints for reasons suchas untimeliness (see rule 1(d)) or mootness.

Opportunity of Judge or Magistrate to Respond
Rule 4(e) states that a judqe or magistrate will ordinarily be in_vited to respond to the complaint berJie a special committJe is appointed.

.. Judges and magistrates, of course, receive copies of complaints atthe same time that they are referred to _the chief judge, and theyare free to volunteer responses to them. under *i" ;o): tie ctrierjudge may request a response if it is thought necessary. However,many complaints are crear candidates for dismiss.t "r,".r-ir tr,ui"allegations are accepted as true, and there is no need for the judgeor magistrate complained about to devote time to a defense. Bystating that a speciar committee will not ordinarily uu ,.ppoirrteaunless an invitation to respond has been issued ry irre "rrilf ;,,agu,the rule should encourage orficiars not to respond unnecessar'v.

Notification to Complainant and Judge or Magistrate
section 372(de) requires that the order dismissing a compraintor concluding the proceeding contain a statement of reasons andthat a copy ofthe order be sent to the comprainant. ii "pp""rs thatin most circuits it is the practice to prepare a formal order aispos_
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frule 4

ing of the complaint and a separate memorandum of reasons. In
such a case, both the order and the memorandum are provided to
the complainant. Rule 4(f) would accept that practi.". R.rlu 1?,
dealing with availability of information to the public, contemplates
that the memorandum would be made pubric, usually without dis-
closing the names of the complainant or the judge or magisirate
involved. If desired for administrative purposes, more identifying
information can be included on the formal order.

when complaints are disposed of by chief judges, the nature of
the explanations provided to complainants varies considerably
among the circuits. we believe that the statutory purposes are best
served by providing the complainant with a reratively expansive
explanation. see also the discussion of rule 1?, dealing with public
availability

Rule 4(f) also provides that the complainant will be notified, in
the case of a disposition by the chiefjudge, of the right to petition
the judicial council for review. That appears not to be a common
practice today. Although the complainant should in all cases have
a copy of the circuit rules at the time the complaint is frled. it
seems appropriate to provide a reminder at the time of dismissal of
the complaint.

Chapter III
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