
SUPR.EME COIIRT OF TI{E STATE OF NEW YORK

COUNTY OF NEW YORK

ELENA RUT9 SASSOWER., Coordinator of

The  Cen te r  Fo r  Jud i c ia l  Accoun tab i l i t y ,

i n c . ,  A c t i n g  P r o  B o n o  P u b l i c o , NOTICE OF

MOTION TO
DISMISS THE

VERIFIED PETITION

I n d e x  N o . :  9 9 - 1 C E 5 5 1

Pet . i t i one r ,

- - ^ : - ^ F- d\. , t  d.  !L1> L -

COI\,D4ISSION ON JUDiCIAL CONDUCT

OF :i{E STATE OF NEW YORK,
ResPondent .  :

- - - - -  - - - x

'  PLEASE TAKE NOTICE that, upon the verif ied petit ic::  of

Elena Sassower, Coordinat.or of the Center f or . Iudicial

A c c o u n t a b i l i t y ,  I n c .  ( " C e n t e Y " ) ,  d a t e d  A p r i l  2 2 ,  L 9 9 g ,  w i t h  i t s

annexed exhibits, and upon the accompanying Aff irmation of MICL\EL

KENNEDY,  da ted  May  24 ,  ! 999 ,  A f f i dav i t  o f  A lbe r t  B .  Lawrence ,  EsQ. ,

Sworn to  on May i -7  ,  L999,  and Respondents '  Menorandum of  Law,  the

unCersigned, on beiralf of respondent t.he Commission on Judicial

Conduct  o f  the State of  New York ,  wi l l  move th is  Cour t  a t  t .he

Mot -on  Suppor t  O f f i ce ,  Room l -30 ,  50  Cen t re  S t ree t ,  New York ,  New

Y o r k -  o n  t h e  r h  d a r r  o f  J u n e ,  A 9 9 9  a t  9 : 3 0  a . m .  o r  a s  s o o n
,  v L .  * * J

thereafter as counsel can be heard. for a judgment pursuant to CPLR

7 8 0 4  ( f )  a n d  3 2 L !  ( a )  ( 3 )  ,  ( 5 )  a n d  ( 7 )  ,  d i s m i s s i n g  t h e  v e r i i i e d

petit ion against the respondent upon the ground that (a) petit ioner

laclcs the legal capacity to sue on behalf of a corporat. ion and

lac ics s tandi -ng t .o  sue the Commiss ion for  the re l ie f  requested;  (b)



th is  proceeding is  barred,  in  whole or  j -n

c o L L a t e r a l  e s t o p p e l ;  ( c )  t h e  c l a i m s

p e : ' t i o n e r  l a c k s  s c a n d i : r g  t o  : a i s  : h e m ;

DateC:  New York,  New York
May  21 ,  L999

pe t i t i on  fa i l s  t o  s ta te  a  cause  o f  ac t i on ,  and  fo r

fur ;her  rer ie f  as th is  Cour t  d .eerns just  and proper .

par t r ,  by  res  jud j -caE.a  and

a r e  n o n - i u s t i c i a b l e  o r

- - l  . l  *
a r l l t  ,  I I I  c l l , I  V event. ,  (o)  the

such other and

Y r - r r r r c  a f  F* v s 5 v ,  v u v . ,

E L I O T  S P I T Z E R
At to rney  Genera l  o f  the

Sta ie  o f  New York
A t f  o r n a ' r r  i a r  Q c q n n n A a n t -  t  1n L u \ r i - t r E . v  L L J I  _ - _ _ _ _ . _ . . - _ . - = . _ .  _ . 1 e

o f  t he  S ta te  o f  New yo rk
B v :

tL.&
MICHAEL KENNEDY

;H?:H":"ili: j!i3*".., ",",
L20 Broadway _ 24Lh Floor
New york, New york 10271
( 2 ] - 2 )  4 L 6 - 8 6 2 s

TO: ELENA RUTH SASSOWER.,
Coordinat.or of the Center for

Jud ic ia l  Accoun tab i l i t y ,  I nc .
Pe t i t i one r  P ro  Se
Box  69 ,  Gedney  S tac ion
W h i t e  P l a i n s ,  N . y .  1 0 G 0 5 - 0 0 G 9



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

- - - - - - x

ELENA F-UTI{ SASSOWER, Coordinator of :

The Center  For  Jud ic ia l -  Account .ab i l i t y ,

I n c . ,  A c t i n g  P r o  B o n o  P u b l i c o ,  2

AFFIRT'IATION IN

SUPPORT OF

RESPONDEMT' S

MOTION TO
DISMISS THE

VERIFIED PETTTION

f n d e x  N o . :  9 9 - 1 0 8 5 5 1

D o l - i l - i n n o r
e  + v r r e !  t

- aqa rr].s E. -

EOMMT-C-ETON ON JUDIETAT. EONDUCT
Cf TH= STAT: OF NEW YO:.K,

Respondent . .
:

MICHAEL KENNEDY, &fl attorney admitted to practice in t.he

cour t .s  of  the St ,a te of  New York,  under  penal ty  of  per juFy,  a f f i rms

a s  f o l ]  o w s :

l - .  I  am an Assis tant  At torney Genera l  in  the of f ice of

El ror  s?rrzER, At torney Genera l  o f  t .he s tate of  New york,  a t torney

for  respond.ent ,  Commiss ion on Judic ia l  Conduct  o f  the State of  New

Ycrk ( the "Commiss ion")  .  I  make th is  af f i rmat ion in  suppor t  o f  the

Commiss ion 's  mot . ion to  d ismiss th is  Ar t ic le  78 proceeding pursuant

t o  C P L R  7 8 0 4  ( f  )  a n d  3 2 ! L  ( a )  ( 3 )  ,  ( s )  ,  ( 2 )  a n d  ( 7 )  .

2 .  I n  t h i s  CPLR Ar t i c l e  78  p roceed ing ,  pe t i t i one r  E lena

sassower,  the coord inator  o f  the center  tor  |  Judic ia l

AccounE.ab i l i t y ,  I nc .  ( *CJA" ) ,  seeks  a  j udgmen t . ,  by  way  o f  CPLR

Art ic le  78 and a declaratory judgment ,  that :



( 1 )  d e c l a r e s  2 2  N - Y C R R  S S 7 0 O 0 . 3  a n d  7 0 O O . 1 1 ,  a n d  . f u d i c i a r l r

Law SS 45 ,  41 .5  and 43 .1  t ,o  be unconst i tu t  ional ;

( 2 )  v a c a t e s  t h e  C o m m i s s i o n ' s  D e c e m b e :  2 3 ,  1 9 9 8  c i i s m . : s s a l
o f  p e t i t i o n e r ' s  O c t o b e r  6 ,  1 9 9 8  c o m p l a r  n t  a g a i n s :  a
jud ic ia l  candidate for  the Cour t  o f  Appeals l  wh:ch,
accord ing to  pet i t ioner ,  was not  f i led by her  as an
indiv idual ,  but  ra ther  in  her  capaci iy  as coord inator  o f
the  Cen te : '  f o r  Jud i c ia l  Accoun tab i l i t y ,  I nc .  ,  see
P e t i t i o n  ( " P e t . " ) ,  E x h i b i t .  F - 4 ;

(3)  compels removal  o f  Commiss ion member Haro ld.  Berger ;

(4)  compeis the Commiss ion to  " receive"  and "determ:ner

pet i t ione='s  February 3,  1-999 compla iat .  against .  a  Jus; ice
o f  t he  Apce l l a t . e  D iv i s ion2 ,  Pe t  .  Exh .  F -  5  ;

S c c  D o l -
- -  r  v v .

(5)  request .s  the Governor
prosecuto:  to  invest igate

(5 )  re fe rs  the  Commiss ion
"appropriar--e criminal and
and

(7 )  imposes  a  $250  f i ne  aga ins t
t o  P O L  S  7 9 .

,  ' !J Fif  rh.

to appoint  a special
judic ia l  corrupt ion;  and

to  au thor i t ies  fo r
discipl inary invest igat ion, ' ,

the Commission pursuant

1  A  copy  o f  pe r i t i one r ' s  Oc tobe r  5 ,  1998  l e t . t . e r  comp la in :  i s
annexed  t . c  t he  Pec i t i on  as  Exh ib i t .  c .  A  copy  o f  t . he  commiss j - cn ,s
December  23 ,  1998  noc i ce  o f  d i sm issa l  i s  annexed  to  the  pe t . i t i c i  as
! , ; xn lD l_c  t  - J .

2 Pet . i t ioner 's  compla int  against  the Appel la te Div is ion
Just ice is  a l leged. ly  conta ined in  the February 3,  : -999 1ei ter
annexed to the pet i t - ion as Exhib i t  F-5.  Respondent ,s  Februar i r  5 ,
L999  rep l y  t . o  pe t i t i one r ' s  l e t t e r  i s  annexeC to  the  peL i t i c= .  as
b i x n r . o r _ c  E - t -



3. However,  for the reason set forth in the

memorandum o f  law,  d ismissa l  i s  regu i red  pursuanE Eo

a n i .  3 2 L 3 , ( a )  ( 3 ) ,  ( S )  a n d  ( 2 )  b e c a u s e

accompanying

C P L R  7 8 O 1  ( f )

(a)  pet . i t ioner  E1ena Sassower,  who is  not  an at tor i l€y,  lacks

the  capac i t y  t o  sue  on  beha l f  o f  a  co rpo ra t i on ,  see  cpT ,R  321 ;

(b)  the c la ims are ba=red,  in  whole or  in  par t ,  by the

doctr ines of  res jud icata anc co l l -a tera l  estoppel  by reason cf  a

pr ior  lawsui t ,  Sassower v .  Commiss ion on Judic ia l  Conduct ,  l f , f  Co.

I n d e x  N o . 9 5 - l - 0 9 1 4 1  ( C a h n ,  J . ) ( " A c t i o n  # 1 )  ( A  c o p y  o f  t h e  p e t i t i - o n  i n

Act ion #1 is  annexedhereto as Exhib i t  1 ,  and a copy of  ehe cour t ,s

decis ion dated.  Ju ly  1-3,  L999 is  annexed.  hereto as Exhib i t  2)  ;

(c)  some or  a l l  o f  the c la ims are non- just ic iab le and.  the

Court ,  therefore,  lacks subject  mat ter  jur isd ic t ion to  enter t .a in

f  h a - n .  : n r i
t  s . 4 s

(d)  pet i t ioner  lacks s tand. ing to  ra ise some or  aI I  o f  the

c l a i m s  a s s e r t e d  i n  t h e  p e t i t i c n .

4 .  Add i t rona l l y ,  d : sm issa l  i s  requ .  red  Dursuan t  t o  CPLR

7804( f )  and  32 ] -L (a )  (7 )  because  the  pe t i t i on ,  i n  any  even t ,  f a i l s  t o

state a c la im upon which re l ie f  can be granted.  as against  the

Commission. Mandamus does not. I ie to compel the Commission to

formal ly  invest igate each and every compla int  i t  receives.

Moreover, maidamus does not l ie to review t.he commissron, s



de te rm ina t i on  to  d i sm iss  pe t i t i one r ' s  comp la in t s  pu rsuan t ,  t o  Jud .

L .  s  44 .1 (b )  and  22  NycRR s  ?ooo .3  upon  the  g round  r .ha t  ' . r . he

comp la in t  l acks  mer i t  on  i t s  f  ace , . , '  and ,  even  i f  i t  d id ,  t he

commiss ion ' s  de te rm ina t i on  to  d i sm iss  pe t i t i one r ,  s  compra inc

which was based sole ly  on " innuendo" and her  unsuppor ted \ r !s1. i  sL,

that  " f raud"  was involved in  pr ior  dec is ions - -  is  not  arb i t rary  or

capr ic ious and shoul_d be uphel_d.

5.  F ina l ly ,  pet i t ioner 's  const i tu t ional  chal lenqe tc  the

c o n i i d e n t i a l i - t y  p r o v i s i o n s  o f  J u d .  L  s  4 5  a n d  t o , l u d .  L .  s  4 3 . L ,  4 6

and 22 NYCRR 57000.11,  which author ize the work of  the Commiss ion

to be per formed by panels ,  are wi thout  mer i t .  Addi t ionai ly ,

pet i t ioner 's  chal lenge to the term of  Commiss ion Chai r  Henry Betger

as  a11eged1y  exceed ing  the  2  yea r  t e rm r im i t  o f  , f ud .  L .  s  41 .2  i s

wi t i :out  mer i t  because he has been reappointed to  successi  ve 2 - . /ear

Eerms.  See the annexed Af f idav i t  o f  A lber t  B.  Lawrence,  swon to

o n  M a y  1 7 ,  L g 9 9 .



WIIEREFORE, for al l  of the foregoing reasons, the verif ied

pe t i t i on  shou ld  be  d i sm issed  i n  i t s  en t . i r e t - \ . ,  6 r  i n  rhe  even t  t h i s

cross-mot ion is  denied,  respondent  should be af forded an addi t ional

twen ty  (20 )  days  a f te r  se rv i ce  o f  t h i s  Cour t , s  o rde r  i n  wh ich  to

serve and f i le  i ts  ans$/er  pursuant  to  cpLR 7go4 ( f )  .

Dated:  New York,  New york

May.-^-4 , L999

MICHAEL KENNEDY


